□ONESinN 
QRTERLY 


ai3 


VOL.  IX,  NO.  1: 


GOVERNMENT,  BUREAUCRACY 
AND  THE  PRIVATE  SECTOR  IN  IN- 
DONESIA 

ECONOMIC  RELATIONS  BETWEEN 
NORTHEAST  AND  SOUTHEAST 
ASIA 

RICE  PRODUCTION  AND  CON- 
SUMPTION IN  PAPUA  NEW 
GUINEA 

INDONESIAN  CRIMINAL  LAW  IN  A 
NUTSHELL 

RECIPROCAL  ENFORCEMENT  OF 
JUDGMENTS  AND  SERVICE  OF  PRO- 
CESSES 

THE  DEVELOPING  COUNTRIES 
AND  THE  LAW  OF  THE  SEA  CON- 
FERENCE 


CENTRE  FOR  STRATEGIC  AND  INTERNATIONAL  STUDIES 


Director 
SUMISKUM 


Board  of  Editors 


Daoed  JOESOEF 
A.M.W.  PRANARKA 


Harry  TJAN  SILALAHI 
J.  Soedjati  DJIWANDONO 
J.  PANGLAYKIM 
Daniel  SETYAWAN 


Jusuf  WANANDI 
Ramzy  TAJUDIN 


Managing  Editor 
Ramzy  TAJUDIN 


Assistant  Managing  Editor 
Daniel  SETYAWAN 


POLICY:  Thje  Indonesian  Quarterly  is  a  medium  for  the  views,  research 
findings  and  evaluations  of  scholars,  statesmen  and  creative  thinkers  in  both 
national  and  international  forum  on  Indonesia  and  other  related  issues,  to 
promote  better  understanding  of  the  current  Indonesian  situation  and  its 
problems.  The  opinions  expressed  in  The  Indonesian  Quarterly  are  those  of 
the  contributors  and  do  not  necessarily  reflect  the  opinions  of  the  CSIS. 

MANUSCRIPTS  should  be  submitted  to  the  editors  of  The  Indonesian 
Quarterly,  Jalan  Kesehatan  III/13,  Jakarta  Pusat,  Phone  349489.  Articles 
should  not  exceed  40  typewritten  double-spaced  pages  with  footnotes, 
references,  tables,  and  charts  on  separate  pages.  Research  notes  should  not 
exceed  15  typewritten  double-spaced  pages.  Footnotes  and  bibliographic  cita- 
tions should  follow  the  current  journal  style.  An  abstract  of  approximately  100 
words,  as  well  as  a  brief  biographical  paragraph  describing  each  author's  cur- 
rent affihation,  research  interests,  and  recent  publications,  should  accompany 
the  manuscript.  Offprints  of  the  article  (if  published)  may  be  obtained  upon 
request.  Since  manuscripts  are  sent  out  anonymously  for  editorial  evaluation, 
the  author's  name,  affiliation,  and  biographical  paragraph  should  appear  only  f 
on  a  separate  cover  page. 


01381/SK/Dirjen  PG/SIT/72 
ISSN  0304  -  2170 


VOL.  IX,  NO.  1 


JANUARY  1981 


GOVERNMENT,  BUREAUCRACY  AND  THE  PRIVATE 
SECTOR  IN  INDONESIA:  A  VIEW 

/.  PANGLAYKIM 


ECONOMIC  RELATIONS  BETWEEN  NORTHEAST  AND 
SOUTHEAST  ASIA:  A  VIEW  FROM  INDONESIA 

R.B.  SUHARTONO 


RICE  PRODUCTION  AND  CONSUMPTION  IN  PAPUA 
NEW  GUINEA:  THEIR  IMPACT  ON  A  MELANESIAN 
SOCIETY 

Raden  Slamet  ROOSMAN 


INDONESIAN  CRIMINAL  LAW  IN  A  NUTSHELL 
J.E.  SAHETAPY 


RECIPROCAL  ENFORCEMENT  OF  JUDGMENTS 
AND  SERVICE  OF  PROCESSES 

R.  SUBEKTI 

THE  DEVELOPING  COUNTRIES  AND  THE  LAW 
OF  THE  SEA  CONFERENCE 

Hasjim  DJALAL 
CHRONICLES 


FROM  THE  EDITOR 


Governments  are  assuming  an  increasing  role  as  change  agents  in  com- 
munity life.  But  is  it  an  unavoidable  reality  at  the  present  development?  Why 
and  how  are  they  assuming  the  increasing  role  is  discussed  by  J.  PANGLA  Y- 
KIM. 

Different  geographic  and  geopolitical  facts  determine  to  a  large  extent  the 
type  of  interaction  and  rationale  of  economic  relations  between  Japan  and 
ASEAN  and  their  influence  towards  Indonesia  and  vice  versa.  This  observa- 
tion is  made  by  R.B.  SOEHARTONO  in  providing  a  glimpse  of  Japan- 
ASEAN  relationship.  Indonesia,  although  still  at  a  low  stage  of  industrial 
development,  has  been  to  a  large  extent  influential  in  shaping  the  progress  of 
economic  cooperation  within  ASEAN.  Hence  it  will  no  doubt  have  an  effect 
on  Japan-ASEAN  relationship. 

Foreign  penetration  has  introduced  rice  into  the  people's  daily  menu  in 
Papua  New  Guinea.  It  was  not  until  1907  when  the  Germans  introduced  rice 
cultivation  to  reduce  import  of  food  into  the  area.  The  impact  has  been 
tremendous  and  the  trend  is  increasing  especially  with  the  adoption  of  western 
style  development  techniques,  which  is  a  carry-over  of  Australian  Administra- 
tion. R.S.  ROOSMAN  assesses  what  the  prospect  will  be  if  rice  becomes  a 
national  food  in  Papua  New  Guinea. 

As  in  Papua  New  Guinea,  foreign  penetration  has  also  a  deep  impact  in 
Indonesia.  Although  She  gained  her  independence  36  years  ago,  criminal  law 
in  Indonesia  is  largely  influenced  by  the  Dutch  colonial  legacy.  The  Founding 
Fathers  of  the  Republic  of  Indonesia  tried  to  introduce  a  new  Indonesian 
Criminal  Law,  however,  it  is  still  in  its  infancy.  I.E.  SAHETAPY  gives  us  a 
view  on  the  new  introduction  of  the  criminal  law  in  Indonesia. 

In  his  article,  "Reciprocal  Enforcement  of  Judgments  and  Service  of  Pro- 
cesses". Prof.  SUBEKTI  discusses  the  concept  of  foreign  judgment  as  seen 
from  the  Indonesian  legal  system.  He  also  concludes  in  his  article  that  good 
cooperation  can  be  achieved  if  barriers  to  the  realization  of  rights  and  duties  in 
the  field  of  law  are  abolished  as  soon  as  possible.  Accordingly,  the  provision 


of  Article  436  of  the  CCP,  according  to  which  a  foreign  judgment  may  not  be 
enforced  in  the  territory  of  Indonesia,  is  certainly  such  a  barrier  and  should  be 
abolished.  On  the  other  hand,  however,  it  would  be  very  advisable  to  have  a 
multilateral  agreement  on  judicial  cooperation  among  the  ASEAN  member 
countries  with  regard  to  the  foreign  judgment. 

DR.  Hasjim  DJALAL  presented  in  "The  Developing  Countries  and  The 
Law  of  The  Sea  Conference",  the  progress  achieved  by  the  developing  coun- 
tries concerning  the  law  of  the  sea  which  is  quite  substantial.  He  also  gives  his 
assessment  on  the  progress  still  to  be  debated  and  to  be  adopted  in  the  future 
by  the  developing  countries. 


GOVERNMENT,  BUREAUCRACY  AND 
THE  PRIVATE  SECTOR  IN 
INDONESIA:  A  VIEW 


J.  PANGLAYKIM 


1.  ROLE  OF  GOVERNMENT  SEEN  AS  A  PROBLEM? 

"Governments  are  assuming  an  increasing  role  as  agents  of  change  and  in- 
fluence in  the  community".  This  sentence  indicates  the  concern  of  the  increas- 
ing role  community."  jn  the  management  of  the  economy. 

Seen  from  the  point  of  view  the  private  business  sector  of  Western  in- 
dustrial countries,  whose  economies  are  based  on  the  "free  enterprise 
economic  system",  increased  government  interference  may  be,  or  has  been, 
regarded  as  a  process  that  is  "accepted"  very  reluctantly,  except  when  a  par- 
ticular industry  is  pleading  for  protectial  measure  from  their  governments. 

The  history  of  the  economy  of  the  West,  as  developed  through  the  free 
enterprise  economic  system,  is  quite  different  from  that  of  countries  whose 
economies  have  been  developed  through  stages  of  planning.  The  economy  of 
such  Western  nations  as  the  United  States  and  AustraUa,  which  due  to  govern- 
ment interference  are  no  "longer  free",  are  reflected  in  practically  all  their 
economic  activities.  Most  probably  Hong  Kong  has  still  a  full  free  enterprise 
economic  system  where  the  "survival  of  the  fittest"  is  the  order  of  the  day.  But 
if  we  observe  the  economic  and  business  development  process  in  such  countries 
as  Japan  (with  its  free  trade  and  enterprise  economic  system).  South  Korea, 
Taiwan  and  ASEAN,  the  role  of  government  is  strongly  felt.  This  is  true  in 
Japan  when  it  began  to  rehabilitate  its  economy  after  the  World  War  II;  the 
role  of  government  has  not  only  been  enhanced  but  has  become  also  one  of  the 
powers  that  turned  the  big  Japanese  firms  into  formidable  competitors  in 
international  business.  These  firms  have  already  combined  the  five  sides  of 
power  -Management,  Capital  (Access  to  the  Money  and  Capital  Market), 
Technology,  International  Network,  Information  and  Distribution,  and 
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Governmental  Support-  into  one  effective  system.  This  is  reflected  in  such 
groups  of  conglomerates  as  Fuyo  Group,  Daiichi  Kangyo  Group,  Mitsui,  Mit- 
subishi etc. 


As  far  as  South  Korea  is  concerned,  it  has  also  been  able  to  create  a  pattern 
that  is  almost  similar  to  the  five-sided  power  structure  created  by  the  Japanese 
firms.  In  certain  countries  Uke  Malaysia  and  Singapore,^  this  kind  of  pattern 
has  shown  its  usefuUness  too  their  national  economic  and  business  develop- 
ment process.  Although  still  awaiting  its  formulation  and  practical  appUca- 
tion,  this  pattern  is  already  in  vogue  in  Thailand,  the  Phihppmes  and  In- 
donesia. 


The  role  of  government  in  the  national  economy  of  as  far  as  ASEAN  (In- 
donesia in  particular)  is  concerned  is  not  regarded  as  a  problem.  By  accepting 
the  system  of  planning  in  stages  (successive  five-year  development  plans)  we 
have  already  accepted  the  role  of  government  as  a  decisive  factor  in  the  In- 
donesian economic  and  business  development  process. 


2.  GOVERNMENT  AND  THE  BUREAUCRACY 


It  has  already  become  a  fact  that  the  government  is  the  formulator  of  the 
national  development  strategy  and  of  the  policies  concerning  the  realization  of 
the  national  economic  development  programs  in  Indonesia. 

The  strategy  of  National  Development  will  be  realized  through  the  various 
Five-Year  Development  Plans  -  Repelita  I,  II,  III,  IV,  etc.  The  bases  of  these 
development  policies  is  the  Development  Trilogy,  i.e.  Equal  Distribution  of 
Wealth,  Economic  Growth  and  National  Stability. 

In  this  national  development  strategy  there  will  be  no  place  for  (i)  free  fight 
liberalism,  (ii)  etatism  or  (iii)  monopoly.^  The  three  sectors  -  (i)  government, 
(ii)  private  and  (iii)  cooperative  -  has  to  strengthen  and  reinforced  each  others. 
Translated  into  business  terminology,  the  Indonesian  economy  is  composed  of 
three  vital  sectors,  i.e.  government,  private  and  cooperative,  that  will  have  to 
cooperate  with  one  another.  A  working  mechanism  has  to  be  created.  In  the 
Indonesian  economic/business  system  liberalism,  monopoly  in  the  form  of 
conglomerates,  and  State  monopoly  are  not  allowed  to  operate.  The  national 
economic  development  is  based  on  a  linkage  of  various  five-year  development 
plans,  from  which  it  can  be  concluded  that  the  role  of  the  government  together 


1  See  the  writer's  book  on:  "Emerging  Enterprises  in  the  Asia-Paciflc  Region",  CSIS,  1979 

2  See  Appendix 
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with  the  private  and  cooperative  sectors  is  to  carry  out  programs  formulated  in 
the  various  five-year  development  plans.  In  other  words,  the  formulation  of 
these  policies  in  the  private  and  cooperative  sectors  are  seen  as  partners  of  the 
government  in  the  national  economic  development. 

The  implementation  of  these  policies,  as  reflected  in  the  regulations  issued 
by  the  government  departments  and  other  govermnent  bodies,  and  im- 
plemented by  the  government  apparatus  known  as  the  bureaucracy,  is  not 
without  impediments  and  difficulties.  Seen  from  the  practical  point  of  view, 
management,  authority  and  control  are  generally  in  the  hands  of  the 
bureaucracy.  In  a  modern  state  with  modern  administration  and  management 
more  and  more  of  the  power  has  been  centred  in  the  bureaucracy. 


3.  SOURCE  OF  BUREAUCRATIC  AUTHORITY 

In  general  the  source  of  the  bureaucratic  authority  lies  fundamentally  in 
the  expertise  which  they  possess  as  a  result  of  their  education,  experience,  and 
as  administrators,  formulators,  implementators  of  policies,  and  as  decision 
makers. 

Expertise,  together  with  the  function  in  the  government  hierarchy,  is  the 
source  of  authorities  and  one  of  the  powers  that  is  often  used  or  misused  for 
the  smooth  running  of  the  national  economy. 

In  a  developing  political  system  there  are  also  bureaucratic  efforts  that  at- 
tracts support  from  outside  as  well  as  from  the  group  itself  that  has  an  in- 
fluence in  the  decision-making  process  (see  the  close  cooperation  between  the 
Japanese  bureaucracy  and  the  politicians  who  have  governed  Japan  for  more 
than  25  years,  that  is,  the  LDP).  This  may  be  classified  as  a  sort  of  mobilisa- 
tion of  support  for  the  policies  approved  for  instance  by  Parliament. 

But  it  should  be  noted  here  that  in  the  bureaucracy  there  is  a  differentia- 
tion between  expertise  and  authority  because  the  various  government 
apparatuses  are  also  in  the  process  of  developing  their  own  strengths.  This,  for 
instance,  depends  upon  their  strength  to  attract  graduates  from  the  best 
universities  (that  is  from  the  top  ten  percent)  or  upon  their  funds  and  plans  to 
upgrade  expertise  (for  example,  the  Central  Bank  of  Thailand  has  succeeded  in 
training  tens  of  Economics  Ph.  D's  who  have  graduated  from  the  world's  best- 
known  universities).  In  our  environment  we  notice  that  there  is  a  differentia- 
tion of  expertise  among  the  various  departments  such  as:  the  Department 
of  Finance,  National  Planning  Board,  Department  of  Agriculture,  Depart- 
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ment  of  Public  Works,  Department  of  Industry,  Department  of  Trade  and 
Cooperatives,  and  so  on.  They  do  not  only  depend  upon  the  expertise  but  also 
upon  the  status  of  the  various  government  apparatuses  in  the  decision-making 
process,  that  is,  their  status  in  the  bureaucratic  hierarchy.  For  instance,  the 
position  of  the  Japanese  Ministry  of  International  Trade  and  Industry  (MITI) 
and  the  Ministry  of  Finance  is  very  powerful  indeed. 

In  the  bureaucracy  we  see,  for  instance,  bureaucracy  that  has  developed 
itself  into  a  power  elite,  as  is  the  case  with  Japan  with  its  bureaucracy  at  MITI 
and  the  Ministry  of  Finance.  If  it  can  do  so,  it  will  become  a  dominant  force  in 
decision-making  in  the  economic,  financial  and  trade  sectors. 


4.  WILL  THE  BUREAUCRACY  CONTINUE  TO  DEVELOP? 

The  above  shows  that  the  problem  does  not  lie  in  the  role  of  government  in 
the  national  economy  of  developing  nations,  because  seen  from  the  point  of 
view  of  policy-making  the  role  of  government  as  partner  of  the  private  enter- 
prise has  already  become  a  reality.  However,  the  problem  is  that  in  the  im- 
plementation of  government  programs  management  is  confronted  with  agen- 
cies with  different  levels  of  expertise,  authority  and  interest  that  can  not 
always  be  coordinated. 

Here  also  the  managers  and  the  managements  of  enterprises  will  be  con- 
fronted with  the  fact  that  there  is  a  bureaucratic  system  and  that  this 
bureaucracy  apparently  continues  to  develop  in  strength.  However,  the 
bureaucracy  is  not  only  a  monopolistic  apparatus  of  the  government  but  enter- 
prises that  have  become  bigger  and  bigger  are  also  governed  by  the 
bureaucracy  at  the  enter preneurial  level. 

The  problems  faced  by  any  government  are  becoming  more  and  more  com- 
plex in  nature,  that  is,  from  the  world  in  general  and  from  the  business  world 
in  particular  to  problems  in  the  business,  economic  and  financial  structures  at 
the  national  level.  The  more  complex  they  are  and  the  more  rapid  their 
development,  the  more  the  experts  needed  to  manage  the  national  economic 
development. 

The  sources  of  the  bureaucrats  are  found  to  a  large  measure  in  the  educa- 
tion sector,  the  number  of  whose  universities  is  increasing.  Moreover,  there  are 
also  pushes  toward  accepting  a  greater  number  of  university  graduates  each 
year.  Thousands  of  these  graduates  apply  for  jobs  at  the  government  depart- 
ments, and  prior  to  being  accepted  by  the  departments  concerned  they  are 
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tested  at  the  Senayan  Stadium.  This  supply  of  graduates  continues  unabated 
each  year  in  order  to  fulfil  the  requirements  of  the  Department  of  Finance, 
Customs  Office,  Tax  Office  and  such  new  departments  as  the  Department  of 
Environment.  Hundreds  of  thousands  of  bureaucrats  are  required  to  full  in 
posts  vacated  for  instance,  by  retired  officials  in  the  regions.  More  and  more 
managers  are  also  needed  in  enterprises.  At  the  private  national  level 
developments  toward  their  becoming  private  bureaucrats  are  not  yet  discerni- 
ble compared  to  such  giant  concerns  as  Mitsui,  General  Motors,  Philips  etc., 
but  at  the  government  level  quite  a  large  number  occupy  positions  as 
bureaucrats  in  state-owned  companies  in  such  sectors  as  mining,  oil, 
agricultural,  transportation,  insurance,  banking,  non-bank  financial,  shipp- 
ing, and  in  such  industries  as  chemical,  paper  etc. 

Seen  from  this  point  of  view,  the  number  of  bureaucrats  employed  in  the 
government  apparatuses  and  state-owned  companies  continues  to  grow  each 
year.  It  is  this  ever-increasing  number  of  bureaucrats  that  poses  a  problem 
because: 

(i)  it  will  be  difficult  to  find  a  system  of  coordination  among  the  bureaucracy 
of  the  different  government  department  and  government  owned  enter- 
prises, and 

(ii)  seen  from  the  point  of  view  of  authority  and  function  there  will  be  a 
differentiation  in  position,  status,  efficiency  and  effectiveness. 

We  believe  that  it  will  be  difficult  to  stop  the  growing  number  of 
bureaucrats,  particularly  because  of  the  complexity  of  the  development  of  na- 
tional and  international  business. 


5.  THE  OPTIMUM  LIMIT  OF  THE  ROLE  OF  BUREAUCRACY 

According  to  the  optimum  theory,  the  optimum  problem  is  to  make  the 
best  choice  of  several  sets  of  alternativeness  since  it  involves  an  analysis  of  cost 
and  benefit.  The  amount  budgetted  for  the  cost  of  maintaining  the 
bureaucracy  is  said  to  be  the  highest.  This  does  not  include  yet  the  cost  of 
sources  of  the  private  sector  that  form  a  part  also  of  the  financing  of  the 
bureaucracy.  It  will  be  very  difficult  to  know  the  cost  in  terms  of  material  and 
'sufferings'  and  subsequently  measure  the  benefit  derived  therefrom.  This 
does  not,  however,  mean  that  there  are  no  benefits  for  the  private  sector. 
However,  if  we  observe  the  optimum  limit,  we  will  also  see  the  link  between 
the  efficiency  and  the  effectiveness  of  the  bureaucracy.  The  question  now 
arises  as  to  whether  the  private  sector  and  the  management  can  make  a  rational 
choice  with  the  existence  of  a  bureaucracy  that  not  only  continues  to  expand  in 
size  but  also  in  power  differentiation  through  expertise,  position  of  agencies  in 
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the  bureaucracy  hierarchy,  lack  of  coordination,  etc.  It  appears  that  the 
management  believes  that  the  Umitation  should  be  determined  on  the  basis  of 
how  far  government  intervention  has  hampered  its  activities.  In  practice,  many 
ways  have  been  resorted  to  in  overcoming  this  limitation.  It  seems  that  up  to 
now  the  management  has  reached,  on  an  individual  basis,  its  own  optimal  level 
as  seen  and  determined  according  to  its  own  calculations. 

Theoretically  speaking,  seen  from  the  point  of  view  of  the  role  of  the 
bureaucracy  in  its  relationship  with  management,  the  optimal  limitation  is 
reach  when  cost  exceeds  benefit.  The  choice  of  management  in  Indonesia  is 
very  limited  indeed.  In  fact,  it  is  faced  daily  with  the  necessity  of  having  to  ob- 
tain a  series  of  signatures  to  make  the  activities  possible.  And  obtaining  these 
signatures  from  officials  of  the  bureaucracy  is  an  experience  to  be  reckoned 
with,  an  experience  that  can  be  either  good,  bitter  or  disappointing,  as  can  be 
expected  from  pubhc  or  government  servants. 

6.  INFLUENCE  OF  LIFE  STYLE,  ECONOMIC  DEVELOPMENT,  ETC. 

The  economic  development  in  Indonesia  has  led  its  economy  to  one  that  is 
interdependent  of  the  international  economy.  This  has  brought  its  people  also 
to  the  level  of  national  inter  dependency.  In  developing  the  economy  they  are 
forced  to  create  activities  and  establish  modern  enterprises  and  factories,  so 
that  these  national  efforts  can  also  increase  the  degree  of  their  competitiveness 
at  both  the  international  and  national  levels. 

We  see  at  the  company/private  sector  level  the  construction  of  modern 
companies/factories.  So  the  community  is  also  expected  to  create  more 
sophisticated  managers/technicians.  The  economic  jdevelopment  has  also  ex- 
posed Indonesian  to  the  influence  of  international  business.  National  banks 
must  watch  the  development  of  international  bank  and  train  their  managers 
toward  obtaining  banking  know-how  that  is  both  national  and  international  in 
character. 

The  economic  development  has,  in  short,  brought  with  it  a  process  that  re- 
quires the  government  to  take  a  more  active  role  in  the  life  and  activities  of  the 
national  economy.  As  discussed  earlier,  the  government  must  recruit  managers 
in  its  bureaucracy  who  can  follow  and  evaluate  the  economic  development. 
Administrative  guidance  and  participation  of  the  bureaucracy  in  the  economic 
development  of  a  developing  country  are  apparently  limited.  To  increase  and 
upgrade  the  bureaucracy  both  in  quantity  and  quality  seems  to  be  a  fact  of  life 
in  Indonesia's  economic  activities,  so  for  the  management  of  a  company  there 
will  be  no  alternative  but  to  look  for  a  working  arrangement  with  the 
bureaucracy  elite. 
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The  demand  structure  of  the  consumer,  be  he  a  bureaucrat  or  manager  of  a 
private  enterprise,  seems  to  undergo  a  visible  change.  The  Ufe  style  that  should 
be  directed  toward  austerity  has  with  the  development  at  the  advertising  and 
promotional  level  exceeded  the  limit  of  austerity.  This  demand  structure  is 
naturally  related  to  that  of  supply.  Supply  in  Indonesia  is  so  varied  that  it  has, 
as  is  generally  known  in  an  open  economy,  also  influenced  the  change  in  the 
consumption  pattern.  It  is  now  not  unusual  for  those  at  certain  income 
brackets  to  have  a  car,  house,  television,  refrigerator,  and  possibly  also  a 
bungalow,  so  that  those  who  have  not  reached  this  level  of  income  but  have 
certain  functions  to  perform  are,  in  more  cases  than  one,  forced  to  follow  that 
consumption  pattern. 

In  general,  it  may  be  said  that  the  forced  life  style,  which  has  resuhed  from 
the  development. in  supply  and  change  in  demand  structure,  has  directed 
funds,  which  are  under  normal  circumstances  deposited,  toward  conspicious 
spending.  This  tendency  is  not  a  monopoly  of  ours,  but  is  a  tendency  that  is 
seen  in  practically  all  developing  nations. 

7.  THE  PRIVATE  SECTOR  AND  PUBLIC  SECTOR  (STATE  ENTER- 
PRISES) 

In  the  implementation  of  the  national  strategy  the  private  and  pubHc  sec- 
tors are  expected  to  mutually  strengthen  and  help  each  other.  However,  since 
there  are  differences  of  interest  and  aspects  of  competition,  cooperation  bet- 
ween these  two  sectors  is  not  so  harmonious  as  is  expected  by  the  formulators 
of  the  development  strategy.  For  instance,  there  is  some  degree  of  competition 
between  privately-owned  and  state-owned  cement  factories.  Again,  between 
private  and  government  banks  -there  are  efforts  to  attract  good  customers. 
Seen  from  the  point  of  view  of  an  increase  in  efficiency  and  productivity, 
healthy  competition  between  privately-owned  and  state-owned  enterprises 
should  be  encouraged,  so  that  in  so  doing  there  will  be  material  for  com- 
parison between  the  two  sectors  for  use  as  an  instrument  of  control;  It  should, 
however,  be  taken  into  account  that  beside  having  to  produce  benefits  from 
their  operations  they  are  also  often  entrusted  with  tasks  which  are  political, 
social  and  educational  in  nature.  For  the  implementation  of  Presidential 
Decree  no.  14,  for  example,  state  banks  are  entrusted  with  tasks  which  are 
more  intensive  compared  with  private  banks,  although  strong  private  banks 
are  also  requested  to  increase  their  participation. 

We  believe  that  at  sometime  in  the  future  it  should  be  made  possible  for 
private  and  state  banks  to  merge,  particularly  if  this  is  between  foreign  private 
and  government-owned  banks,  in  which  case  there  will  be  no  reason  for  the 
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two  sectors  not  to  cooperate.  There  will,  of  course,  be  joint  ventures  not  only 
between  those  which  are  already  successful  but  also  between  those  which  are 
not  successful  at  all.  In  the  case  of  the  latter,  'failure'  cases  should  be  studied 
so  as  to  find  out  why  they  have  failed.  This  cooperation  between  private  and 
state  banks  is  a  development  in  the  right  direction  and  should  be  encouraged. 
This  tendency  is  already  discernible  also  in  the  insurance  sector. 


8.  GOVERNMENT/BUREAUCRATIC  INTERFERENCE  AND  PERFOR- 
MANCE OF  PRIVATE  SECTOR 

The  private  sector  expects,  theoretically,  a  least  possible  interference  from 
the  government,  but  as  far  as  the  government  or  the  bureaucracy  is  concerned 
guidance  and  interference  already  constitute  a  reality. 

We  see  in  this  connection  the  efforts  of  the  government  to  provide  food 
and  clothing,  and  also  housing  to  the  people.  The  private  sector  does  not  ap- 
parently have  the  capability  and  capacity  and  also  the  attitude  to  take  over  this' 
task  from  the  government.  This  means  that  in  the  case  of  certain  sectors, 
regarded  as  vital  for  the  people,  the  government  takes  over  directly  all  the 
tasks  of  the  private  sector. 

The  private  sector  is  sometimes  not  in  a  position  to  implement  the  policy  of 
the  government  because  it  does  not  have  the  capability  and  capacity  to  do  so 
and  is  also  often  indifferent  or  shows  lack  of  cooperation.  For  instance,  with 
regard  to  the  money  and  capital  markets,  the  government  has  formed  PT 
Danareksa  and  reactivated  the  Stock  Exchange  in  order  to  stimulate  their 
development  in  the  framework  of  the  government  policy  of  equal  distribution 
of  wealth  to  the  people.  Also  in  the  case  of  the  participation  of  the 
economically-weak  group  in  the  national  economic  activities,  the  government 
has  to  interfere  directly  because  the  development  of  this  group  will  otherwise 
be  slow. 

We  see  that  in  the  case  of  the  relationship  between  the  private  business  sec- 
tor and  the  public  sector  government  interference  is  apparently  directed 
toward  inviting  the  private  enterprise  and  the  professional  managers  to  par- 
ticipate in  the  implementation  of  the  government  program  toward  the  realiza- 
tion of  the  policy  of  equal  distribution. 

Whenever  the  private  sector  does  not  fully  take  heed  of  this  aspect,  the 
government  or  the  bureaucracy  is  generally  involved  in  directing  the 
managerial  performance  of  the  private  enterprises  toward  the  realization  of 
that  objective.  For  instance,  private  banks,  which  desire  to  become  foreign  ex- 
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change  banks  and  have  submitted  the  relevant  applications,  are  required  by  the 
government  to  go  public.  In  the  case  of  tenders  and  government  purchases 
Presidential  Decree  no.  14  is  applicable.  This  all  will  directly  influence  the  per- 
formance of  an  enterprise,  but  if  with  performance  is  meant  the  internal 
organization  and  internal  decision-making  of  the  enterprise,  government  in- 
terference is  then  not  so  discernible.  As  far  as  the  profit  motive  is  within  accep- 
table hmits,  this  matter  will  not  be  raised  by  the  government/bureaucracy. 
Most  probably,  if  the  motive  is  to  make  profit  at  any  cost,  so  that  this  will 
bring  about  unhealthy  tendencies  and  take  no  account  of  the  responsibility  of 
management  toward  the  community  and  the  government,  it  will  constitute  a 
problem. 

It  will  be  very  difficult  in  practice  to  draw  a  rational  line  as  far  as  in- 
terference of  the  govermnent/bureaucracy  is  concerned,  because  the  con- 
siderations are  not  only  economic  but  also  political  in  nature.  Such  considera- 
tions as  equal  distribution  and  social  responsibility  are  also  to  be  taken  into  ac- 
count. 


9.  DEVELOPMENT  OF  TECHNOLOGY,  COMMUNICATIONS,  ETC. 

Countries  which  do  not  or  do  not  have  enough  natural  resources,  such  as 
Japan,  South  Korea  and  also  Singapore,  have  adopted  a  strategy  known  as 
'export-led-economy'  strategy,  while  countries  which  do  have  natural 
resources  generally  take  a  different  strategy,  namely  'domestic-demand-led- 
economy'  strategy.  To  the  latter  group  belong  the  United  States,  Great  Bri- 
tain, West  Germany  etc. 

However,  these  two  models  will  in  the  end  invariably  lead  to  the  develop- 
ment of  'tertiary  industries',  also  known  as  'knowledge  intensive  industries'. 
To  arrive  at  this  level,  a  new  breed  of  managers  with  technological  skills  is 
needed.  This  community  of  managers  will  at  this  level  be  quite  different  from 
those  in  the  export-led  economy  or  domestic  demand-led  economy.  These  two 
models  must  have  hard-driving  managers,  often  called  'economic  men  or 
animals' . 

With  regard  to  the  model  that  is  now  being  developed  in  Japan,  South 
Korea,  The  United  States,  etc.,  we  see  that  the  interference  and  role  of  govern- 
ment are  becoming  more  and  more  intensive.  This  is  particularly  so  in  the  case 
of  the  role  of  the  Japanese  government  in  its  efforts  for  rehabilitating  the 
Japanese  economy.  There  is  practically  no  field  of  endeavour  where  the 
Japanese  government  does  not  interfere  and  increase  its  expertise.  It  is  in  this 
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instance  receiving  full  support  from  the  political  party  that  is  in  power  for  over 
25  years  now. 

Society  that  is  now  proceeding  toward  the  development  of  knowledge  in- 
tensive industries  will  have  to  prepare  itself  for  that  objectives.  If  we  are  able 
to  do  this,  the  relationship  between  the  government  sector  and  the  private  sec- 
tor wiH,  in  our  opinion,  undergo  changes.  The  managers  who  are  entrusted 
with  the  implementation  of  these  changes  will  have  to  be  a  different  breed.  The 
bureaucracy  will  also  undergo  changes.  Innovations,  sophisticated  expertise, 
fast  and  efficient  communications  etc.  will  influence  the  extent  of  the  govern- 
ment intervention. 

Maybe,  government  intervention  will  be  in  the  form  of  funds  to  be  used  for 
research  in  order  to  keep  ourselves  abreast  with  the  ever-advancing  technology 
and  communications  skills. 

We  believe  that  depending  upon  the  level  of  technology  we  wish  to  achieve 
and  the  direction  we  wish  to  go  will  willy-nilly  change  our  national 
economy  to  a  considerable  extent  and  affect  greatly  the  relationship  between 
the  government  sector  and  the  private  one.  However,  there  will  also  be  a 
possibility  that  since  investments  in  knowledge  intensive  industries  will  involve 
quite  a  large  amount  of  capital  the  question  now  is  whether  in  this  particular 
type  of  industries  the  role  of  the  government  will  not  be  more  dominant  than 
in  the  secondary  industries  and  cooperatives  become  an  important  aspect. 

10.  SOME  PROVISIONAL  OPINIONS 

(1)  In  the  economic  context  of  Indonesia,  the  role  and  interference  of  the 
government  should  be  seen  as  something  that  is  real.  The  government 
strategy  to  develop  the  national  economy  through  a  series  of  5  years  plans, 
with  emphasis  on  equal  growth  and  stabiUty,  is  nothing  else  but  govern- 
ment guidance  in  the  direction  and  content  of  the  development,  requiring 
close  cooperation  between  the  government  and  private  economic  sectors. 
In  other  words,  the  viewpoint  of  the  writer  is  that  the  role  of  the  govern- 
ment in  the  economy  of  Indonesia  should  not  be  seen  as  a  problem  but 
rather  as  a  frame  of  reference  such  as  that  formulated  by  Western 
economists. 

(2)  That  which  is  seen  as  less  acceptable  is  the  growth  of  the  bureaucracy,  A 
bureaucracy  that  could  become  a  bottleneck  in  an  endeavour  to  look  for  a 
working  mechanism  between  the  two  sectors.  A  possibility  of  domination 
by  the  government  sector,  aided  by  a  bureaucracy  that  has  now  become 
increasingly  stronger  as  a  result  of: 
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(i)  expertise; 

(ii)  power  sources  due  to  function  and  position  in  the  government  ma- 
chinery hierarchy,  and 
(iii)  differentiation  of  strength  between  a  bureaucracy  which  holds  the 
position  in  the  government  machinery  hierarchy  and  that  which 
controls  the  government  apparatus,  is  something  that  is  less  accept- 
able. 

(3)  Management,  which  is  confronted  with  the  role  of  the  government  as 
demonstrated  by  the  bureaucracy  elite,  has,  in  reality,  often  no  other  alter- 
native but  to  look  for  a  working  arrangement  in  determining  the  cost  and 
benefits.  This  means  that  the  management  of  each  company  in  the  private 
sector  should  be  able  to  look  for  the  best  way  out  for  its  company.  There  is 
practically  no  collective  action  in  facing  and  solving,  for  instance,  the  pro- 
blem of  obtaining  the  series  of  signatures  required  for  operation  in  par- 
ticular business  sector. 

(4)  The  development  of  the  national  economy  has  brought  about,  among 
others,  changes  in  the  consumption  pattern  and  in  the  consumer's  life 
style.  Consumers  so  affected  do  not  only  consist  of  company  managers 
but  also  of  officials  such  as  in  the  bureaucratic  sector.  Conspicuous 
spending  has  apparently  contaminated  the  high-income  brackets  of  the 
consumers  sector.  This  induces  those  not  in  said  income  brackets  to  try  to 
achieve  it.  Likewise,  those  not  having  income  in  the  material  sense  of  the 
word  are  induced  to  take  advantage  of  their  positions  in  the  hierarchy. 
The  economic  development  also  raises  the  quality  of  our  management  in 
such  fields  as  banking,  in  insurance,  trade,  plantation,  transportation  etc. 

(5)  According  to  that  which  has  been  determined  and  recominended,  there  ex- 
ists among  the  private  sector  itself  and  between  the  government  and 
private  sectors  a  mechanism  of  cooperation  that  strengthens  and  helps  one 
another.  In  reality,  most  probably  the  objective  and  mission  of  the  state 
enterprises  and  those  of  the  private  enterprises  are  not  always  the  same. 
Beside  the  profit  motive,  the  state  enterprises  are  also  entrusted  by  the 
government  with  tasks  that  are  probably  non-economic  in  nature.  The 
motive  of  the  private  enterprises  is  based  mainly  on  making  profits, 
although  in  the  national  environment  and  circumstance  there  are  limits 
and  constraints  determined  not  only  by  the  government  but  also  by  limits 
that  are  political,  social  and  conditional  in  nature. 

(6)  Government  interference  in  certain  sectors  in  the  national  economic  life  is 
now  a  reality.  There  are  certain  sectors  in  the  national  economic  life  that 
are  regulated  and  managed  by  government,  for  instance,  in  the  food  and 
clothing  sectors.  This  is  seen  as  a  task  of  the  government  in  so  far  as  the 
implementation  of  the  government  program  is  concerned.  The  perfor- 
mance of  the  private  sector  can  be  influenced  and  directed  through  the  is- 
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suance  of  government  policies.  We  can  observe  this  in  such  sectors 
banking,  insurance,  air  transportation,  sea  transportation  distribution  o 
non-oil  products,  etc.  In  the  present  circumstance  in  Indonesia  the  perfor 
mance  of  the  private  sector  in  practically  all  fields  is  regulated  by  the 
government.  There  is  at  present  no  institutionalized  process  of  decision- 
making whereby  the  voice  of  the  private  sector  is  regarded  as  a  contribu- 
tion toward  decision-making  by  the  government.  It  is  hoped  that  Kadin 
-The  Indonesia  Chamber. of  Commerce  and  Industry-  will,  as  government' 
partner,  be  able  to  participate  in  the  process  of  decision-making  insofar  as 
the  business  and  industrial  sectors  are  concerned,  so  that  decisions  so' 
taken  are  the  results  of  the  unanimous  opinions  of  the.  institutions  en- 
trusted with  the  development  of  the  national  economy. 
(7)  Technological  and  communicational  developments  can  help"  change  the 
economic  structure  of  a  nation.  The  change  from  the  present  structure  of 
the  industry  into  one  that  is  known  as  knowledge  intensive  is  now  in  pro- 
cess, for  instance,  in,  Japan.  This  not  only  needs  proper  preparation  but 
also  planning  in  the  fields  of  education,  technical  training  and  research. 
Singapore  is  now  preparing  itself  toward  the  development  of  a  service 
economy.  If  a  society  develops  an  economy,  where  knowledge  intensive 
industries  will  be  dominant,  this  society,  especially  the  business  society, 
will  be  able  to  create  a  breed  of  managers  that  are  different  from  the 
production-oriented  managers.  This  will  probably  be  the  case  with  Japan 
in  the  coming  decade. 
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Appendix 

A  FEW  EXCERPT  FROM  BOOK  III  -  MATERIAL  FOR  SEMINAR 
ON  THE  BROAD  OUTLINES  OF  THE  NATION'S  COURSE 


Direction  and  Strategy  of  Development 

"The  Long-Tenn  Development  Pattern  is  tiie  direction  and  strategy  of  tiie  long-term  develop- 
ment, covering  a  period  of  time  of  from  25  to  30  years.  This  General  Long-Term  Development  Pat- 
tern has  been  prepared  with  the  Basic  National  Development  Pattern  as  basis  and  is  a  directional 
effort  toward  the  development  and  building  of  a  nation  in  the  period  of  time  aforementioned." 

"  the  General  Long-Term  Development  Pattern  is  therefore  the  basis  for  the  General  Five- 

Year  Development  Pattern,  the  implementation  of  which  was  started  in  1969  with  the  implementa- 
tion of  Repelita  I,  followed  by  Repelita  II,  Repelita  III,  Repelita  IV  and  so  on,  thus  making  them  a 
series  of  Repehta's  overlapping  one  another  harmoniously." 


Trilogy  of  Development 

a.  Egual  development  and  the  product  thereof,  leading  on  the  establishment  of  social  justice  for 
all; 

b.  Relatively  high  economic  growth; 

c.  Healthy  and  dynamic  national  stability. 


Economic  Democracy 

1.  System  of  free  fight  liberalism  is  prohibited. 

2.  System  of  etatism,  in  which  the  State  and  its  economic  apparatus  are  dominant  in  nature,  thus 
killing  the  potentiality  and  creativity  of  economic  units  outside  the  public  sector,  is  to  be 
avoided. 

3.  Concentration  of  economic  strength  in  one  group  in  the  form  of  a  monopoly  that  is  damaging 
to  society  is  to  be  avoided. 

4.  The  public,  private  and  cooperatives  sectors  are  to  cooperate  together  on  the  family  principles. 
These  three  sectors  should  be  harmoniously  and  properly  developed  and  should  strengthen  one 
another. 


ECONOMIC  RELATIONS  BETWEEN 
NORTHEAST  AND  SOUTHEAST  ASIA: 
A  VIEW  FROM  INDONESIA 


R.B.  SUHARTONO 


In  discussing  the  topic  of  economic  relations  between  the  Northeast  and  the 
Southeast  Asian  region,  it  may  be  worthwhile  to  note  at  the  outset  certain 
broad  and  general  observations.  First,  there  are  major  countries  in  these  two 
regions  that  are  politically  averse  to  communism,  and  are  even  willing  to  com- 
mit and  mobilize  their  national  resources  for  uprooting  communism  within 
their  national  territories. 

Secondly,  geographically  those  countries  in  Southeast  Asia  which  are 
averse  to  communism  are  also  located  on  the  economic  lifelines  of  the 
Northeast  Asia  countries:  the  security  and  stability  of  the  former  are  of  vital 
interest  to  the  economic  well-being  of  the  latter.  On  the  other  hand,  countries 
in  Northeast  Asia  also  constitute  a  bulwark  against  the  giant  communist  coun- 
tries. 

These  geo-political  factors  provide  compelling  reasons  for  close  relations 
between  the  two  regions.  Economic  factors  alone,  on  the  other  hand,  point  out 
to  the  necessity  of  having  close  economic  relations.  Thus  as  a  third  observation 
it  can  be  noted  that  there  are  mutual  advantages  to  be  obtained  from  enhanc- 
ing and  strengthening  the  economic  interdependence  of  the  two  regions. 

Countries  in  the  Northeast  are  in  general  poor  in  natural  resources,  at  least 
from  the  viewpoint  of  the  requirements  of  their  economies;  the  region,  on  the 
other  hand,  contains  a  powerful  industrial  giant,  Japan,  and  the  most  dynamic 
and  socalled  newly  industrializing  countries.  With  the  exception  of  Singapore 
-which  has  come  to  belong  to  the  class  of  newly  industrializing  countries-  the 
countries  in  Southeast  Asia  possess  certain  natural  resources,  including 
sources  of  energy,  which  are  needed  by  the  countries  in  the  Northeast  region; 
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on  the  other  hand,  the  degrees  of  economic  development  in  the  Southeast 
region  have  made  it  a  vast  market  for  light  as  wd\  as  heavy  industrial  produ(its. 
Changing  international  environment,  shifting  comparative  advantages,  and 
the  pace  of  economic  developments  in  the  two  regions  all  have  come  to 
strengthen  their  economic  interdependence;  it  must  be  noted,  however,  that  by 
the  nature  of  the  case  the  economic  interdependence  is  of  the  colonial  or  semi- 
colonial  type  of  asymmetrical  economic  interdependence. 

Fourth,  the  nature  of  economic  interdependence  is  defined  by  the 
economic  structures  and  economic  interests  of  the  respective  countries,  and 
these  two  will  change  through  the  dynamics  of  economic  development.  While 
the  geo-political  context  provides  a  stable  framework  for  relations,  economic 
factors,  and  particularly  industrial  development,  necessitate  the  introduction 
of  continuous  adjustment  and  modifications  in  the  relations  which  can  occur 
along  dynamically  stable  paths  or  obtain  in  an  abrupt  and  discontinuous 
stages. 

Fifth,  in  discerning  the  economic  relationships  between  the  Northeast  and 
Southeast  Asia,  those  of  Japan  and  the  ASEAN  countries  stand  up  in  pro- 
minence. An  examination  of  the  case  seems  to  be  worthwhile,  particularly 
since  some  countries  in  the  Northeast  are  increasingly  able  to  partly  displace 
the  role  of  Japan  either  as  a  source  of  supplies  or  for  market  outlets.  In  addi- 
tion, an  intensification  in  economic  relations  between  Japan  and  the  People's 
Republic  of  China  may  also  alter  the  context  of  economic  relationships  bet- 
ween Japan  and  the  ASEAN  countries,  which  may  carry  certain  impUcations 
for  other  countries  in  Northeast  Asia. 


Sixth,  while  policies  of  the  individual  countries  of  ASEAN  towards  in- 
dustrial development  are  heading  towards  a  greater  convergence,  in  all 
likeUhood  the  progress  of  economic  co-operation  within  ASEAN  will  to  a 
large  extent  be  determined  by  the  industrial  development  of  Indonesia  despite, 
or  perhaps  particularly  because  of,  the  fact  that  its  manufacturing  sector  is  the 
least  developed.  Accordingly,  the  nature  of  the  future  economic  relations  bet- 
ween Northeast  and  Southeast  Asia  will  be  affected  by  the  course  of  In- 
donesia's industrial  development. 

Based  on  the  observations  made  above,  it  may  be  useful  to  start  the  discus- 
sion of  the  topic  with  first  providing  a  glimpse  on  Japan-ASEAN  economic 
relationships,  to  be  followed  by  an  examination  of  Indonesia's  position  within 
ASEAN  by  nature  of  its  low  stage  of  industrial  development.  Finally,  it  may 
also  be  useful  to  discuss  the  past  and  future  pattern  of  industrial  development 
in  Indonesia, 
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1.  ASEAN  AND  JAPAN 

ASEAN  is  a  relatively  large  trading  partner.  The  size  of  its  total  trade  is 
more  than  two-fifths  that  of  Japan,  and  it  is  a  more  important  trading  partner 
to  Japan  as  compared  to  the  European  community.  In  1978  its  total  trade 
amounted  to  over  $  70  billion  (exports  $  35.2  billion,  imports  $  35.8  billion) 
while  that  of  Japan  more  than  $  165  billion  (exports  $  95.5  billion,  imports  $ 
70.1  billion). 

Japan  on  the  other  hand  is  the  single  largest  trading  partner  for  ASEAN, 
and  the  biggest  investor  in  ASEAN.  Japan's  private  investment  in  ASEAN 
(about  21  per  cent  of  the  total)  is  surpassed  only  by  that  in  the  United  States 
(over  22  per  cent). 


a.  Trade 

In  1978  ASEAN  countries  exported  to  Japan  about  27  per  cent  of  their 
total  exports  (more  than  half  from  Indonesia),  and  imported  from  Japan  more 
than  24  per  cent  of  their  total  imports  (less  than  a  quarter  to  Indonesia);  these 
shares  were  higher  than  those  of  intra- ASEAN  exports  and  imports.  Japan 
holds  the  largest  share  of  ASEAN  exports  and  imports;  in  the  overall  ASEAN 
exports  to  Japan  exceed  its  imports  from  Japan. 

An  analysis  of  the  individual  ASEAN  member  country's  trade  with  other 
countries  will  indicate  that  the  bilateral  trade  with  Japan  overshadows  any 
other  country.  Each  ASEAN  country's  exports  to  Japan,  except  for 
Singapore,  account  for  about  20  per  cent  or  more  of  its  total;  in  the  case  of  In- 
donesia the  figure  reaches  more  than  40  per  cent.  Similarly,  also  with  the  ex- 
ception of  Singapore,  imports  from  Japan  account  for  between  23  and  33  per 
cent  of  the  total.  The  shares  of  Japan  in  the  total  exports  and  imports  of 
Singapore  are  respectively  over  9  and  17  per  cent.  Among  the  ASEAN  coun- 
tries, only  Indonesia  and  Malaysia  registered  trade  surpluses  with  Japan:  for 
Indonesia  the  main  export  item  is  crude  oil  and  for  Malaysia  lumber. 

Japan's  exports  to  ASEAN,  on  the  other  hand,  amount  to  less'  than  9  per 
cent  of  its  total,  and  its  imports  from  ASEAN  greater  than  12  per  cent  of  the 
total.  Apparently  ASEAN  is  an  important  trading  partner  for  Japan,  though 
not  vital,  and  the  trade  dependence  of  the  ASEAN  countries  to  Japan  is  much 
greater  than  the  latter  is  to  the  former.  During  the  last  decade  there  has  been  a 
slight  shift  in  Japan's  trade  with  ASEAN  countries,  away  from  Malaysia,  the 
Philippines  and  Thailand  towards  Indonesia  and  Singapore. 
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Almost  90  per  cent  of  all  Japan's  imports  from  ASEAN  are  primary  com- 
modities or  related  products,  and  fuels:  more  than  60  per  cent  of  each  ASEAN 
country's  exports  to  Japan  consist  of  five  major  commodities  alone.  For  cer- 
tain commodities  ASEAN  countries  are  the  most  important,  if  not  indispen- 
sable, sources  of  supply,  and  figures  for  1978  indicate  that  Japan  imported  all 
of  palm  oil,  sawnlogs  and  veneer  logs,  and  unwrought  tin,  unalloyed;  more 
than  94  per  cent  of  kerosenes,  heavy  fuel  oils,  and  natural  rubber;  greater  than 
70  per  cent  of  penicilins  (from  Singapore),  and  fresh  bananas.  Trade  interest 
of  individual  ASEAN  countries  in  relation  to  Japan  not  only  vary  from  coun- 
try to  country  but  also  from  commodity  to  commodity.  In  any  case,  from 
about  17  major  commodities  imported  from  ASEAN,  each  commodity  ac- 
counts for  between  20-100  per  cent  of  Japan's  total  imports  of  the  commodity. 

Exports  from  Indonesia  to  Japan  are  mainly  in  natural  resources:  mineral 
fuels  account  for  about  75  per  cent  and  crude  materials  (including  lumber, 
copper- ore  and  nickel  about  17  per  cent).  The  share  in  Malaysia's  exports  of 
raw  materials  (including  lumber,  natural  rubber  and  palm  oil)  is  nearly  54  per 
cent  while  mineral  fuels  account  for  over  26  per  cent.  Mineral  fuels  exports 
from  Singapore  as  a  share  of  its  total  exports  is  about  as  high  as  that  of  In- 
donesia, although  these  are  of  the  refined  type. 


The  Philippines  and  Thailand  export  much  greater  percentages  of  food 
stuffs,  respectively  at  27  and  42  per  cent  of  their  export;  these  include  bananas, 
sugar  and  shrimps  for  the  Philippines,  and  sugar,  maize  and  shrimps  from 
Thailand.  The  share  in  the  Philippines'  export  of  raw  materials  reaches  over  65 
per  cent  and  that  of  Thailand  greater  than  34  per  cent. 

The  percentage  share  of  manufactured  goods  in  the  total  exports  to  Japan 
for  Indonesia  (at  a  little  over  2  per  cent)  is  the  lowest  among  the  ASEAN  coun- 
tries. The  respective  shares  in  the  other  ASEAN  countries  are  over  7  per  cent 
for  the  Phihppines,  nearly  16  per  cent  for  Malaysia,  20  per  cent  for  Singapore, 
and  about  23  per  cent  for  Thailand.  On  the  whole,  Japan's  imports  of 
manufactured  goods  from  ASEAN  only  amount  to  less  than  9  per  cent  of 
ASEAN  export  to  Japan. 

While  Japan's  imports  from  ASEAN  are  somewhat  more  diversified,  the 
ASEAN  countries  are  importing  from  Japan  similar  commodities  which 
belong  to  only  three  major  categories;  machinery,  metals,  and  chemicals  ac- 
count for  about  90  per  cent  of  the  total  ASEAN  imports  from  Japan.  For  these 
three  categories,  the  percentage  for  each  country  are  not  very  much  different 
from  the  shares  for  the  ASEAN  region:  out  of  total  imports,  about  60  per  cent 
for  machinery,  20  per  cent  for  metal  products,  and  10  per  cent  for  chemicals. 
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During  the  last  decade  Japan's  exports  to  Indonesia  and  Singapore  shifted 
from  light  industrial  products  to  machinery,  and  to  Singapore  from  machinery 
to  metals. 

There  are  five  major  commodities  (cold  rolled  sheets  and  plates,  passenger 
cars,  commercial  vehicles,  motor  cycles,  and  ships)  which  account  for  around 
20  per  cent  of  Japan's  exports  to  each  country  in  ASEAN  except  the  Philip- 
pines. More  than  half  of  Japan's  total  exports  to  the  world  for  three  major 
commodities  are  being  absorbed  by  ASEAN:  chassis  fitted  with  engines  for 
commercial  vehicles  (82  per  cent,  almost  all  to  Thailand);  commercial  vehicles 
(over  59  per  cent),  and  motor  cycles  (57  per  cent).  For  some  other  commodities 
ASEAN  provided  market  outlets  for  about  one-fifth  or  more  of  Japan's  total 
exports  to  the  world:  passenger  cars  (30  per  cent),  sheets  and  plate  (21  per 
cent),  cement  (20  per  cent),  tinned  sheets  and  plates  (17  per  cent). 


b.  Investment 

Japan's  direct  investment  in  ASEAN  amounted  to  $  240  million  in  1966, 
but  by  1979  the  accumulated  figure  reached  $  5,5  biUion;  in  terms  of  Japan's 
total  investment  overseas,  the  figures  amounted  respectively  to  16  and  20  per 
cent.  Amongst  the  ASEAN  countries,  Japan's  direct  investment  to  Indonesia 
and  Singapore  rose  at  rates  higher  than  the  total  rate  of  increase;  it  may  be 
recalled  that  Japan's  trade  with  ASEAN  also  shifted  towards  these  two  coun- 
tries. Much  of  the  increase  in  ASEAN 's  share  was  largely  due  to  Indonesia;  by 
1979,  Indonesia's  share  of  Japan's  total  investment  was  about  14  per  cent,  and 
of  Japan's  investment  in  ASEAN  68  per  cent. 

Around  56  per  cent  of  Japan's  investment  in  ASEAN  was  in  resource 
development  and  for  manufacturing  35  per  cent.  The  distribution  within  the 
manufacturing  sector  was  biased  towards  light  industries:  textiles  over  31  per 
cent;  iron  and  non-ferrous  metals,  chemicals,  machinery  (between  10  and  13 
per  cent);  transport  equipment,  lumber,  foodstuffs  (between  5  and  9  per  cent); 
and  other  miscellaneous  over  14  per  cent.  It  can  be  noted  that  ASEAN's  shares 
of  Japan's  total  overseas  investment  by  sectors  were  quite  significant:  the 
share  in  Japan's  total  investment  for  resource  development  was  about  44  per 
cent,  and  for  manufacturing  23  per  cent. 

In  all  ASEAN  countries,  more  than  one-fourth  of  their  total  approved 
foreign  investment  originated  from  Japan:  the  range  for  1979  was  between  27 
per  cent  (Singapore)  and  39  per  cent  (Indonesia);  thus  Japan  has  played  the 
role  of  the  largest  foreign  capital  suppliers  in  all  ASEAN  countries.  Apparent- 
ly the  ASEAN  countries  depended  more  on  Japan  for  investment  than  for 
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trade.  The  pattern  of  trade  indicates  vertical  trade  relations  similar  to  the 
colonial  type  of  economic  interdependence:  ASEAN  countries  export  to 
Japan's  natural  resource  produce  which  only  passed  through  the  simplest  stage 
of  processing,  importing  therefrom  manufactured  goods. 

The  pattern  of  Japan's  investment  in  ASEAN,  on  the  other  hand,  reveals 
the  heavy  bias  towards  the  field  of  natural  resources  and  has  perhaps  been 
motivated  by  the  need  to  secure  supplies  of  natural  resources;  its  investment  in 
manufacturing  appears  to  have  been  undertaken  for  establishing  the  trade 
arms  within  the  ASEAN  countries  so  as  to  capture  their  domestic  markets  for 
secured  outlets  of  Japan's  manufactured  products.  It  is  perhaps  fair  to  say  that 
Japan's  past  investments  in  ASEAN  countries  have  contributed  more  towards 
the  widening,  rather  than  the  deepening  of  the  industrial  structures  of  the 
respective  countries;  they  have  not  contributed  much  to  export  diversification 
(towards  more  of  manufactured  goods),  nor  to  a  rapid  flow  of  technology 
transfer.^ 

2.  INDONESIA  WITHIN  ASEAN 

Amongst  the  ASEAN  countries,  Indonesia  is  the  least  industrialized;  the 
contribution  of  manufacturing  value  added  to  GDP  in  Indonesia  for  1978  was 
only  around  10  per  cent  in  1978,  compared  to  20-30  per  cent  in  other  ASEAN 
countries.  Manufacturing  value  added  in  the  Philippines  was  some  15  per  cent 
higher,  although  Indonesia's  population  was  some  thrice  larger.  Per  capita 
manufacturing  value  added  in  Thailand,  the  lowest  in  ASEAN  outside  of  In- 
donesia, was  still  about  three  times  that  of  Indonesia,  while  that  of  Singapore 
about  twenty  times.  The  relatively  high  rates  of  protection  and  costs  of  pro- 
duction have  made  it  difficult  for  Indonesia  to  out-compete  the  other  ASEAN 
countries  in  the  field  of  manufacturing  products. 

Based  on  the  experiences  of  other  developing  countries  (e.g.  Latin 
American  Free  Trade  Association,  Central  American  Common  Market,  East 
African  Community),  it  is  tempting  to  argue  that  the  economic  structures  of 
ASEAN  countries  do  not  provide  a  fertile  ground  for  consolidating  endeavour 
in  economic  co-operation,  and  could  in  fact  generate  forces  for  disintegration 
because  the  disparity  in  their  stages  of  economic  development  contains  within 
it  potentials  for  conflicts  of  economic  interests.  There  is  however  one  fun- 
damental difference  between  ASEAN  and  other  economic  groupings  among 
developing  countries:  the  least  industrialized  is  also  the  largest  country  and  is 
being  endowed  with  natural  and  energy  resources,  those  renewable  as  well  as 


See  "Multinational  Corporations  and  the  Transfer  of  Technology",  Presentation  by  A  R 
Soehoed.  Minister  of  Industry.  Republic  of  Indonesia,  in  International  Conference  on  MNCs 
and  ASEAN  Development  in  the  1980's,  Singapore,  7-10  September  1980 
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non- renewable.  Unlike  what  sometimes  happened  in  other  groupings,  In- 
donesia does  not  need  to  fear  that  economic  co-operation  will  simply  lead  to 
the  polarization  of  industrial  development  in  the  more  developed  countries 
among  the  groupings  at  the  perceived  costs  of  the  least  developed.  Instead,  it  is 
held  that  through  appropriate  approach  and  strategy,  economic  co-operation 
could  enhance  the  national  interest  of  each  without  a  detriment  to  others. 

There  have  been  voices  in  some  quarters  which,  while  admitting  the  un- 
disputable  cohesiveness  of  ASEAN  as  a  poUtical  force,  express  criticisms  on 
the  sluggish  progress  and  lack  of  tangible  results  in  economic  fields.^  It  has  for 
example  been  mentioned  that  ASEAN  is  too  slow  in  moving  towards  economic 
integration,  that  regional  or  joint  projects  are  too  few  in  number,  that  the  in- 
crease in  intra-regional  trade  has  been  much  less  than  spectacular,  etc. 

It  is  of  course  necessary  to  be  clear  about  the  meaning  of  economic  integra- 
tion and  the  time  frame  for  its  attainment.  The  Montevideo  Treaty  of  1960  set 
up  LAFTA,  a  free  trade  area  which  is  the  lowest  stage  of  economic  integra- 
tion.^ After  about  a  decade  of  experience,  however,  the  Protocol  of  Caracas 
extended  the  target  date  of  the  completion  for  the  transitional  period  to  1980; 
meanwhile,  conflict  of  interests  within  the  grouping  led  to  the  estabUshment  of 
the  Andean  Group  among  the  five  smaller  and  less  developed  member  coun- 
tries of  LAFTA.  Among  the  developed  countries  of  the  EEC,  it  took  a  number 
of  decades  before  they  could  estabUsh  a  customs  union  in  1970,  as  envisaged  in 
the  Treaty  of  Rome  and  which  is  only  the  second  stage  of  economic  integra- 
tion. 

There  are  powerful  theoretical  arguments  for  economic  integration  among 
developing  countries.  The  juxtaposition  of  the  theoretical  elements  for  the  ra- 
tionale with  the  initial  conditions  of  the  developing  countries  however  led  to 
the  conclusion  that  the  former  are  generally  unconvincing.  Experience  on  the 
other  hand  has  indicated  that  premature  economic  integration  among  the 
developing  countries  contain  within  it  inherent  forces  which  could  lead  to  its 
eventual  disintegration.  Much  of  the  projblems  besetting  the  attempt  at 
economic  integration  are  due  to  the  fact  that  the  member  countries  are  non- 


1  Much  of  what  follows  has  been  taken  verbatim  from  paper  presented  by  the  Minister  of 
Industry,  Republic  of  Indonesia,  to  the  First  Meeting  of  ASEAN  Economic  Minister  of 
Industry,  Denpasar,  29-30  September  1980 

2  The  stages  of  economic  integration  are:  (1)  free  trade  area,  where  tariffs  and  quantitative 
restrictions  amongst  the  member  countries  are  abolished;  (2)  customs  union,  where  the  free 
trade  area  adopts  common  tariffs  against  outside  countries;  (3)  common  market,  where  the 
customs  union  allows  free  movement  of  factors  of  production;  (4)  economic  union,  where 
there  exists  harmonization  of  national  policies  within  the  common  market;  and  (5)  total 
economic  integration,  the  unification  of  economic,  fiscal  and  other  policies,  and  the  setting  up 
of  supranational  authority  whose  decisions  are  binding  to  the  member  states. 
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homogeneous;  that  their  production  structures  yield  more  of  competitive, 
rather  than  complementary  economic  relationships;  that  there  are  large 
discrepancies  in  their  stages  of  economic  development;  that  industrial  develop- 
ment tends  to  be  polarized  in  the  more  developed  of  the  member  countries; 
that  there  is  an  intractable  problem  of  the  distribution  of  the  costs  and  benefits 
of  economic  integration;  etc. 

Much  of  the  failure  of  the  attempt  originated  from  the  wrong  approach  of 
adopting  from  the  very  beginning  a  market  integration  strategy,  in  a  situation 
where  the  production  structures  were  not  equipped  yet  to  support  the 
transplant  of  such  a  strategy. 

To  measure  ASEAN  performance  against  the  yardstick  of  what  an 
economic  integration  should  have  achieved  is  in  effect  simply  missing  the 
point.  ASEAN  is  an  association,  and  has  not  been  designed  as  a  vehicle  for 
economic  integration.  The  political  will  for  the  pursuit  of  economic  co- 
operation in  general,  and  industrial  co-operation  in  particular,  has  only  been 
crystalized  and  consoUdated  since  the  Summit  Meeting  of  1976. 

Economic  co-operation  is  distinct  from  economic  integration  not  only  in  its 
institutional  setting  but  also  in  its  function.  The  former  can  be  a  loose  arrange- 
ment and  does  not  require  a  formal  institutional  framework  while  the  latter 
I  depends  on  it.  Economic  co-operation  includes  various  measures  designed  to 
I  harmonize  economic  policies  and  to  lessen  discrimination;  the  process  leading 
!  towards  economic  integration  entails  the  unification  of  economic  policies  and 
I  the  suppression  of  discrimination.  More  importantly,  under  economic  integra- 
I  tion  policies  and  measures  are  to  be  subordinated  to  a  generalized  market  in- 
1  tegration  strategy;  within  the  framework  of  economic  co-operation,  market  in- 
'  tegration  is  just  but  a  means  that  can  be  applied  only  very  selectively.  As 
;  measured  through  the  perspective  of  economic  co-operation,  much  has  been 
:  accomplished  in  ASEAN. 

At  one  time  or  another  the  member  countries  of  ASEAN  had  pursued  an 
:  import  substitution  policy,  and  later  shifted  to  greater  export  orientation  with 
•  varying  degrees  of  success.  In  the  process,  the  region  saw  the  growth  of 
I  manufacturing  industries  along  similar  end-products  Hne.  For  some  of  these 
i  industries,  with  domestic  market  saturation  the  installed  capacities  became  too 
1  large.  Economic  co-operation,  through  enlarging  the  horizon  of  the  markets, 
i  could  ease  the  problem;  however,  since  in  other  countries  there  also  exist 
!  manufacturing  industries  producing  similar  products,  the  gain  to  one  country 

will  be  at  the  expense  of  another.  Horizontal  or  inter-industry  specialization 
i  may  yield  certain  gains  for  the  region  as  a  whole,  but  it  may  not  be  consistent 

with  the  respective  national  interests  and  could  create  conflicts. 
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In  many  cases  a  deepening  of  the  industrial  structures  has  not  occured 
because  it  carries  the  danger  or  estabHshing  more  inefficient  industries:  the 
minimum  installed  capacities  required  will  be  too  large  to  be  sustained  by  the 
domestic  markets  but  at  the  same  time  too  small  for  reaping  the  benefits  of 
economies  of  scale.  ASEAN  countries  have  also  not  been  able  to  take  the  max- 
imum advantage  from  their  natural  resources,  and  still  export  the  products  as 
primary  commodities  which  undergo  minimum  processing  in  their  manufac- 
turing sectors. 

Under  the  existing  pattern  of  their  industrial  structures,  economic  com- 
plementarities amongst  the  countries  in  ASEAN  are  not  much  in  evidence: 
from  the  static  viewpoint,  the  prospect  for  vigorous  economic  co-operation  is 
not  very  promising.  From  the  longer-run  consideration,  on  the  other  hand, 
new  complementarities  could  be  created  through  ensuring  that  the  develop- 
ment of  new  industries  in  the  region  move  towards  that  direction.  Through 
looking  far  ahead,  there  is  no  need  to  get  bogged  down  with  the  problems  aris- 
ing from  the  present  lack  of  complementarity,  but  could  instead  broaden  the 
horizon  of  economic  co-operation  while  attempting  to  reap  the  corresponding 
dynamic  gains.  The  Governments  of  the  ASEAN  countries  are  now  more  and 
more  inclined  towards  adopting  strategies  and  policies  for  industrial  develop- 
ment that  further  lead  to  the  deepening  of  their  industrial  structures,  involving 
the  development  of  basic  and  heavy  industries,  those  producing  industrial  in- 
puts as  well  as  capital  goods.  The  Governments  are  also  more  intent  on  ac- 
celerating the  pace  of  technology  transfer,  and  on  unwrapping  the  package  of 
foreign  investments.  In  the  international  context,  changing  structures  of  com- 
parative advantage  have  more  favoured  the  establishment  of  resource-based 
and  energy-intensive  industries  in  the  ASEAN  countries. 

The  development  of  all  the  varieties  of  industries  involved  may  well  be 
undertaken  by  the  individual  countries  separately  and  individually.  However, 
in  view  of  the  huge  financing  requirements  and  scarce  investible  funds  as  well 
as  consideration  of  economies  of  scale,  optimal  benefits  could  be  obtained  if 
the  countries  engage  in  vertical  or  intra-industry  specialization  rather  than  at- 
tempting to  develop  all  the  industries  at  once.  Co-operative  endeavours  along 
this  line  could  maximize  the  gains  for  both  the  individual  countries  and  the 
region.  For  the  gains  to  materialize,  it  is  necessary  however  that  any  one  coun- 
try would  be  wiUing  to  forego  the  establishment  of  industries  that  could  best  be 
developed  in  another  member  country.  Since  inevitably  this  may  lead  to  a  con- 
flict with  its  own  national  interest,  the  adoption  of  a  flexible  approach  to 
economic  co-operation  is  essential. 

Thus  Indonesia  has  suggested  that  an  arrangement  would  have  to  be  de- 
vised whereby  it  only  affects  those  member  countries  that  are  willing  to  enter 
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into  the  scheme  for  specific  purposes,  which  can  be  undertaken  on  an  ad  hoc 
bilateral  basis  or  comprehensive  multilateral  basis,  as  dictated  by  their  own  na- 
tional interests  in  addition  to  technical  and  economic  requirements  of  produc- 
tion. States'  participation  may  well  be  limited  to  the  more  upstream  industries 
that  require  large  expenditures  and  that  are  less  attractive  to  private  undertak- 
ings, leaving  the  more  downstream  industries  to  the  private  sector  through  the 
encouragement  of  the  conclusion  and  ratification  of  complementation  ar- 
rangements. 

While  the  emphasis  is  essentially  on  intra-industry  specialization,  the  ar- 
rangement may  cover  successive  stages  of  production  involving  the  exchange 
of  a  wide  range  of  raw  materials,  intermediate  and  final  products:  such  an  ar- 
rangement could  enhance  the  application  of  standardized  processes  and  the 
speedy  transfer  of  technology.  If  successful  it  could  lead  to  a  new  hierarchy  of 
industries  in  the  region,  increasingly  able  to  utilize  regional  industrial  inputs  as 
well  as  to  support  the  growth  of  intermediate  and  capital  goods  industries  in 
the  member  countries,  and  creating  new  areas  for  co-operation. 

The  technical-economic  arrangements  to  support  the  scheme  may  include 
agreements  on  matters  such  as  joint  research;  exchange  of  techrjical  and 
managerial  know-how  and  experience;  designs,  norms  and  standards;  licenc- 
ing concessions;  specialization  (covering  deliveries  of  specific  inputs  or  pro- 
ducts and  entailing  technological  interdependence);  marketing;  technical  ser- 
vice arrangements;  purchase  guarantee.  Its  institutional  set-up  may  include 
various  forms  and  degrees  of  joint  ownership,  partnership  and  operation,  per- 
taining to  various  contractual  types  of  industrial  co-operation  and  joint  ven- 
tures that  entails  equity  participation  of  member  countries  and  their  nationals 
as  well  as  third  parties. 

Within  the  short-run  the  focus  could  be  on  attempting  to  obtain  optimal 
utilization  of  existing  industrial  capacities  in  the  ASEAN  countries,  and  on 
reaching  a  speedy  start  up  of  the  ASEAN  industrial  projects.  The  former  re- 
quires the  granting  of  preference  ASEAN  products  although  it  needs  to  be 
done  in  such  manner  as  to  minimize  sudden  dislocations  and  displacements.  In 
the  long-run  the  focus  would  be  on  deciding  which  industries  to  develop,  and 
which  to  forego,  in  order  to  ensure  maximum  economic  complementarities 
and  interdependence  among  the  ASEAN  countries. 

Through  an  approach  which  leaves  out  the  areas  of  divergence,  and  con- 
centrating instead  on  potential  convergence  of  national  interests,  it  is  hoped 
that  Indonesia  will  make  a  positive  contribution  towards  the  progress  of 
ASEAN  economic  co-operation.  In  this  connection,  the  objective  of  the 
strategy  for  regional  co-operation  in  industry  within  ASEAN  may  be  for- 
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mulated  in  terms  of  striving  to  attain  a  rational  industrial  development  in  the 
region  which  will  be  consistent  with  the  national .  interest  of  each  ASEAN 
member  country,  with  a  view  of  maximizing  industrial  value  added  from 
ASEAN  resource  endowments,  and  maximizing  the  growth  of  industries  that 
will  contribute  towards  greater  self-reliance  and  resilience,  individually  and 
collectively,  and  strengthen  the  industrial  structures  of  the  ASEAN  countries. 


3.  INDONESIA:  ONE  DECADE  OF  GROWTH  AND  THE  MANUFAC- 
TURING SECTOR 

During  the  sixties,  the  growth  of  the  Indonesian  econoniy  was  sluggish 
while  its  infrastructure  and  production  facilities  deteriorated.  By  1966  the  an- 
nual rate  of  inflation  was  over  600  per  cent,  consumption  substantially  exceed- 
ed GNP,  export  earnings  had  declined  sharply,  per  capita  income  was  perhaps 
no  higher  than  it  had  been  half  a  century  ago. 

In  this  context,  when  the  New  Order  took  over  priority  was  given  in  the 
subsequent  years  to  the  rehabilitation  of  infrastructure  and  production 
facilities,  acceleration  of  investment  for  rapid  growth,  and  maintenance  of 
economic  stability  through  fiscal  and  monetary  restraint.  External  debts  were 
rescheduled,  programme  and  project  aids  sought  and  obtained,  domestic  and 
foreign  investment  stimulated  while  the  Government  maintained  a  balanced 
budget  policy,  tightened  credits  and  restructured  interest  rates. 

By  1969  a  partial  recovery  in  the  economy  was  obtained  and  the  First  Five 
Year  Development  Plan  was  subsequently  launched.  The  First  Plan  emphasiz- 
ed rehabilitation  rather  than  investment  in  new  projects,  and  accorded  the 
highest  priority  to  the  expansion  of  agricultural  production.  As  measured  in 
current  prices,  throughout  the  plan  period  investment  and  savings  continued 
to  increase  at  substantially  higher  rates  than  GNP  growth. 

The  ratios  of  gross  domestic  investment  to  GNP  rose  throughout  the  plan 
period  from  12  to  19  per  cent  while  those  of  gross  national  savings  more  than 
tripled  from  5  to  over  15  per  cent.  The  considerable  decline  in  savings- 
investment  gap  was  largely  attributable  to  non-government  sector,  indicating 
the  restoration  of  private  confidence:  as  the  surplus  of  government  revenues 
over  current  revenues  rose  from  about  1  to  around  3  per  cent  of  GNP, 
domestic  non-government  savings  increased  from  under  4  to  over  12  per  cent. 

During  the  plan  period  the  export  sector  played  greater  and  greater  role  in 
generating  GDP,  and  its  share  in  terms  of  current  prices  rose  from  about  9  to 
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20  per  cent.  Much  of  the  increase  in  export  earnings  was  accounted  for  by 
volume  increases  in  crude  petroleum  and  timber  exports;  aggregate  export 
volumes  increased  at  an  average  annual  rate  of  over  18  per  cent  while  export 
earnings  about  quadrapled  during  the  five-years  period.  Although  the  terms  of 
trade  deteriorated  through  1972,  the  indices  for  the  purchasing  power  of  ex- 
ports about  tripled  in  four  years. 

World  commodity  boom  in  1972-1973  was  also  accompanied  by  an  ac- 
celeration of  GDP  growth  rates.  On  the  whole  during  the  plan  period  the 
growth  rates  of  GDP  in  constant  prices  exhibited  a  generally  rising  trend,  from 
under  7  to  over  1 1  per  cent,  averaging  to  an  annual  growth  rate  of  about  8  per 
cent.  The  average  annual  growth  rate  in  real  terms  for  gross  domestic  invest- 
ment reached  about  23  per  cent. 

When  the  Second  Five  Year  Development  Plan  was  launched,  the  in- 
frastructure and  production  facilities  had  substantially  been  rehabilitated.  The 
Second  Plan  stressed  the  continuity  of  past  development  efforts  while  largely 
maintaining  past  basic  economic  policies  and  sectoral  development  priorities. 
The  past  general  trend  of  rising  investment  and  saving  rates  continued,  but 
more  of  investment  was  now  financed  through  domestic  sources. 

Export  sector  continued  to  play  a  large  role  in  generating  GDP:  its  share  in 
terms  of  current  prices  surged  to  over  30  per  cent  in  1974  primarily  because  of 
the  oil  price  increases,  subsequently  declined  but  remained  at  higher  figures 
compared  to  the  First  Plan  period.  Although  import  expenditures  as  ratios  to 
GNP  generally  increased,  the  ratios  for  the  current  account  deficit  showed  a 
general  improvement.  This  occurred  despite  the  very  sluggish  growth  in  export 
volumes,  which  sharply  declined  to  an  annual' rate  o'f  less  than  2  per  cent  in 
1974-1976  compared  to  over  18  per  cent  during  the  First  Plan  period.  The  im- 
provement in  the  current  account  balances  was  due  to  the  favourable  move- 
ment in  the  terms  of  trade. 

On  the  other  hand,  apparently  international  economic  development  ex- 
erted a  significant  effect  on  GDP  growth,  largely  through  its  direct  impact  on 
the  production  for  exports.  During  the  world  recession,  initially  in  1974  the 
growth  rate  for  mining  was  sharply  curtailed  while  the  production  of  non-food 
agriculture  declined,  and  subsequently  in  1975  the  production  of  both  sectors 
declined.  Accompanying  this  pattern  was  a  fast  deceleration  in  GDP  growth 
rates,  from  over  11  per  cent  in  1973  to  about  5  per  cent  in  1975.  World 
recovery,  on  the  other  hand,  brought  large  increases  in  the  growth  rates  for 
mining  as  well  as  non-food  agricultural  sectors,  and  was  also  accompanied  by 
an  acceleration  in  the  growth  rate  for  GDP  to  about  7  per  cent. 
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On  the  whole,  during  the  decade  of  the  past  two  five  years  plan  period, 
GDP  grew  at  an  average  annual  rate  of  just  under  8  per  cent.  The  manufactur- 
ing sector,  however,  grew  at  a  much  faster  rate,  at  an  average  annual  growth 
rate  of  about  12  per  cent  (the  figure  can  be  compared  to  the  average  annual 
rate  of  about  2  per  cent  during  1953-1960,  and  under  3  per  cent  during 
1960-1968).  Production  data  on  selected  commodities,  on  the  other  hand,  in- 
dicate that  the  corresponding  growth  rates  were  in  the  range  of  10-60  per  cent. 

The  high  growth  rates  in  the  manufacturing  sector,  whether  measured  in 
macro  aggregate  or  micro  and  commodity  level  figures,  should  have  brought  a 
significant  change  in  the  structure  of  the  Indonesian  economy.  Yet,  measured 
in  current  prices,  the  primary  sector  -agriculture  and  mining-  remains  domi- 
nant in  generating  GDP,  contributing  to  about  half,  while  the  secondary  sector 
-manufacturing  industries,  construction,  electricity,  gas  and  water-  by  1978 
only  contributes  to  about  15  per  cent  of  GDP.  In  terms  of  current  prices,  the 
contribution  of  the  manufacturing  sector  alters  very  little,  from  9.2  per  cent  in 
1969  to  9.3  per  cent  in  1978. 

Two  major  factors  may  explain  the  very  insignificant  change  in  the  con- 
tribution of  the  manufacturing  sector.  First,  although  its  per  capita  income  is 
still  low,  Indonesia  is  a  large  country  with  a  large  economic  size  and  economic 
base.  Since  before  the  New  Order  the  contribution  of  the  manufacturing  sector 
had  been  low,  and  during  the  past  decade  some  other  sectors  also  grew  rapidly, 
the  high  growth  in  the  manufacturing  sector  could  not  yield  a  significant  im- 
pact in  altering  the  economic  structure. 

Secondly,  and  perhaps  more  importantly,  during  the  last  decade  there  were 
divergent  price  movements  and  significant  changes  in  the  structure  of  prices, 
especially  after  1974.  Between  1973  and  1978,  the  increase  in  the  price  levels  in 
the  manufacturing  sector  only  amounted  to  about  75  per  cent  while  those  for 
other  sectors  in  the  range  of  110-130  per  cent,  and  for  mining  over  270  per 
cent;  on  the  whole,  the  increase  in  the  price  deflator  for  GDP  -at  132  per  cent- 
was  also  higher. 

It  should  be  noted  that  the  change  in  the  price  structure  cannot  merely  be 
considered  as  a  purely  monetary  phenomena.  The  increase  in  the  price  levels  of 
certain  primary  products  -notably  oil-  was  not  merely  a  nominal  increase,  but 
was  also  accompanied  by  a  large  increment  in  the  purchasing  power  of  these 
commodities.  According  to  one  estimate,  the  increase  in  prices  between 
1972/73  and  1976/77  brought  additional  export  earnings  which  reached  the 
cumulative  total  of  $  18  billion  ($  14  billion  from  oil,  $  4  billion  from  non-oil 
earnings)  while  the  additional  expenditures  for  imports  resulting  from  the 
price  increases  only  reached  the  cumulative  total  of  $  3  billion.  Furthermore, 
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additional  revenues  of  the  Government  resulting  from  the  oil  price  increase 
alone  reached  the  cumulative  total  of  over  $  3  billion. 

Clearly,  the  windfall  gains  of  such  magnitudes  cannot  be  treated  as  a  pure- 
ly monetary  phenomena  but  it  has  a  large  bearing  on  the  structure  of  the 
economy  in  real  terms.  The  gains  made  it  possible  for  private  and  government 
consumption  as  well  as  gross  domestic  investment  to  all  increase  simultaneous- 
ly as  ratios  to  GNP  in  real  terms,  while  the  ratios  of  the  current  account 
deficits  to  GNP  declined.  Accordingly,  it  is  not  very  realistic  to  measure 
changes  in  economic  structure  in  terms  of  constant  prices.  The  necessity  to 
adopt  current  prices  hides  the  true  structural  changes  that  may  have  been 
brought  about  by  the  growth  of  the  manufacturing  sector. 

As  measured  at  constant  1973  prices,  the  contribution  of  the  manufactur- 
ing sector  to  GDP  increased  from  8.2  per  cent  in  1969  to  12.3  per  cent  in  1978, 
while  that  of  mining  from  9.4  to  11.1  per  cent  (at  current  prices,  the  shares 
were  increased  respectively  from  9.2  to  9.3  per  cent  for  manufacturing,  and 
from  4.7  to  17.8  per  cent  for  mining).  Nevertheless,  even  if  measured  at  cons- 
tant prices,  the  impact  of  the  growth  of  the  manufacturing  sector  in  altering 
the  economic  structure  is  still  left  much  to  be  desired,  partly  because  for  over 
15  years  after  independence  Indonesia  was  still  enmeshed  in  political  turmoil. 

Compared  to  the  Republic  of  Korea,  for  example,  the  unsatisfactory  im- 
pact was  evident.  In  1953,  the  share  of  the  manufacturing  sector  in  GDP  for 
Indonesia  already  reached  9  per  cent,  higher  than  Korea  which  was  5  per  cent. 
While  the  figure  for  Indonesia  in  1960  declined  a  little,  that  of  Korea  increased 
to  around  8  per  cent.  In  1970,  the  ratio  for  Indonesia  returned  to  9  per  cent 
while  that  of  Korea  shot  up  to  18  per  cent.  By  1978,  the  figure  for  Indonesia 
rose  to  12  per  cent,  and  that  of  Korea  to  32  per  cent.  During  the  twenty-five 
years  period,  the  figure  for  Indonesia  rose  by  50  per  cent,  while  that  of  Korea 
by  640  per  cent. 

At  any  rate,  the  high  growth  of  the  manufacturing  sector  throughout  the 
last  decade  has  not  brought  a  significant  impact  on  the  structure  of  the 
economy.  As  mentioned  earUer,  there  still  remains  the  dominance  of  the 
primary  sector.  This  dominance,  despite  the  high  growth  rate  of  the  manufac- 
turing sector,  will  even  be  more  evident  if  the  pattern  and  structure  of  In- 
donesia's international  trade  is  to  be  examined.  The  trade  structure  indicates 
that  by  1978  almost  all  of  exports  (nearly  96  per  cent),  were  in  the  form  of 
primary  commodities,  and  most  of  imports  (more  than  two-thirds)  were 
manufactured  goods. 

Exports  of  manufactured  goods  have  not  even  reached  5  per  cent  of  total 
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exports,  much  lower  than  the  average  figure  for  the  developing  countries 
which,  according  to  UNIDO,  already  reached  18  per  cent.  Of  course  the  figure 
appears  low  because  of  the  importance  of  oil  exports.  However,  even  if  oil  ex- 
ports were  to  be  discounted,  Indonesia's  exports  of  manufactures  only 
amounts  to  less  than  13  per  cent  of  non-oil  exports  while  the  average  figure  for 
the  developing  countries  already  reaches  over  45  per  cent. 

The  high  growth  performance  of  the  manufacturing  sector  also  has  not 
produced  much  impact  on  the  pattern  of  Indonesia's  international  trade.  Its 
trade  ratio  -as  measured  by  the  ratio  of  exports  minus  imports  to  exports  plus 
imports-  for  primary  commodities  indicate  a  high  export  dominance,  and  for 
manufactured  goods  high  import  dominance.  It  is  normal  for  the  developing 
countries  to  exhibit  import  dominance  in  its  trade  ratio  for  manufactures,  but 
the  figure  for  Indonesia  (-80)  is  considerably  higher  than  the  average  for  the 
developing  countries  (-21). 

The  high  import  dominance  for  the  trade  ratio  for  manufactures  indicates 
that  exports  of  manufactured  goods  were  much  lower  than  imports  of 
manufactures.  In  the  last  decade,  the  growth  of  manufacturing  industries  in 
Indonesia  reUed  almost  exclusively  on  domestic  market  and  was  brought  about 
largely  through  import  substitution.  Apparently  the  attempt  at  import 
substitution  was  more  evident  in  finished  products,  and  almost  not  visible  in 
the  processing  of  Indonesia's  natural  resources.  Most  of  the  industries  being 
estabUshed  were  at  the  final  stage  processing  or  finishing  touches  industries, 
and  this  accounts  for  the  large  imports  of  manufactured  goods. 

There  was  almost  no  attempt  in  the  past  to  link  the  growth  of  manufactur- 
ing industries  to  the  alteration  of  Indonesia's  structure  of  international  trade. 
Industrial  growth  was  not  geared  towards  a  significant  lengthening  of  the  pro- 
cessing of  Indonesia's  primary  commodities  before  exportation.  Considerable 
progress  in  the  primary  sector  was  not  accompanied  by  the  development  of  in- 
dustries that  are  related  to  the  primary  sector:  it  can  be  said  that  the  stages  of 
production  and  transformation  which  Indonesia's  natural  resource  com- 
modities had  to  pass  through  in  the  industrial  sector  was  not  very  significant. 

This  lack  of  forward  linkages  -between  the  primary  and  the  industrial 
sectors-  does  not  only  mean  that  the  growth  of  the  primary  sector  did  not  bring 
much  direct  effect  to  the  manufacturing  sector.  More  than  that,  the  benefits  of 
the  increased  purchasing  power  of  the  primary  commodities  simply  stopped  at 
the  primary  sector:  Indonesia  has  forsaken  the  manifold  augmentation  in  the 
value  added  of  the  primary  commodities  whose  purchasing  power  had  increas- 
ed, which  should  have  been  accrued  if  the  country  had  developed  the  forward 
linkages. 
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In  this  connection,  it  can  be  mentioned  for  example  that  according  to  one 
estimate,  refined  metal,  as  compared  to  per  unit  of  iron  ore,  yields  value  added 
about  seven  times  larger,  and  fabricated  refined  metal  nearly  twelve  times 
larger.  For  non-ferrous  metal,  the  corresponding  figures  were  four  and 
twenty-one  times  larger. 

The  past  growth  of  the  manufacturing  sector  was  not  directed  towards 
lengthening  the  processing  of  Indonesia's  primary  commodities,  and  hence 
much  of  the  benefits  leaked  abroad  rather  than  contributed  towards  the  fur- 
ther development  of  the  industrial  sector.  The  growth  of  the  manufacturing  in- 
dustries was  sustained  through  larger  imports  of  manufactured  goods  -for  in- 
dustrial inputs  as  well  as  capital  goods-  and  this  process  was  made  possible, 
and  facilitated,  by  increased  export  earnings  from  the  primary  sector.  As  such, 
this  process  of  growth  cannot  be  expected  to  yield  much  impact  in  changing 
the  economic  structure  and  the  pattern  of  Indonesia's  external  trade.  In  fact,  it 
can  even  lead  to  greater  external  dependence  and  vulnerability. 

Past  over-emphasis  on  import  substitution,  and  the  lack  or  absence  of  ex- 
port orientation  for  manufactured  goods,  lead  towards  the  evolvement  of  an 
industrial  pattern  which  shows  a  number  of  structural  weaknesses  and  im- 
balances. The  growth  goes  towards  a  widening,  rather  than  the  deepening,  of 
industrial  structure.  Manufacturing  industries  are  either  at  the  very  earhest,  or 
at  the  very  last  stage  of  processing,  and  it  is  precisely  within  this  gap  that  much 
of  value  added  are  to  be  generated.  Operating  behind  high  protective  walls,  a 
number  of  manufacturing  industries  grew  along  inefficient  paths.  In  a  number 
of  sectors,  the  installed  capacities  are  either  too  large  for  the  existing  markets, 
or  too  small  for  reaping  the  benefits  of  economies  of  scale.  Some  manufactur- 
ing industries  are  not  structurally  integrated  within  the  national  economy, 
have  greater  chain  of  linkages  with  the  parent  companies  abroad  rather  than 
with  other  manufacturing  industries,  contributing  towards  greater  external 
dependence  and  vulnerability.  The  large  and  small  scale  manufacturing  in- 
dustries did  not  grow  in  a  mutually  reinforcing  fashion. 

These  factors,  and  the  objectives  set  in  the  Third  Five  Year  Development 
Plan  as  well  as  the  Broad  Lines  of  State  Policy  for  long-term  development, 
have  led  to  a  reassessment  of  industrial  policy  and  strategy.  The  planned  target 
growth  rates  set  in  the  Third  Plan  for  the  -major  sectors  of  the  economy  are 
lower  than  what  had  been  achieved  in  the  past,  but  the  highest  growth  rate  -at 
11  per  cent  per  annum-  is  to  be  achieved  by  the  manufacturing  sector. 

The  Third  Plan  has  put  a  stronger  emphasis  on  equitable  distribution  of  the 
benefits  of  economic  progress.  For  the  manufacturing  sector  this  involves  the 
creation  of  greater  amount  of  employment  and  the  further  development  of 
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small-scale,  cottage  and  handicraft  industries. 

The  manufacturing  industries  are  also  required  to  contribute  significantly 
towards  export  earnings,  to  such  an  extent  that  within  the  Third  Plan  period 
the  value  of  non-oil  exports  will  exced  those  of  petroleum  exports. 

The  attainment  of  the  objectives  of  the  Fourth  Five  Year  Development 
Plan  and  the  subsequent  plans  requires  increases  in  manufacturing  industries 
that  are  capable  of  producing  industrial  machineries,  both  for  light  and  heavy 
industries.  While  in  the  Third  Plan  period  the  manufacturing  industries  should 
generate  greater  value  added,  through  the  progressive  processing  of  locally 
available  raw  materials  into  intermediate  or  finished  products,  ground  has  also 
to  be  prepared  for  the  establishment  of  a  strong  foundation  for  the  further 
development  of  a  full-fledged  engineering  industry  in  the  future. 

Since  the  manufacturing  sector  is  required  not  only  to  achieve  a  high 
growth  rate  but  also  to  contribute  towards  the  attainment  of  more  equitable 
distribution  of  the  benefits  of  economic  progress,  not  any  type  of  growth  will 
be  desirable.  The  attainment  of  the  growth  objective  subject  to  the  equity  con- 
straint will  be  accompHshed  through  pohcies  in  two  major  areas,  i.e.  the  step- 
ped up  development  of  the  small  scale  industries  and  the  provision  of  max- 
imum employment  opportunities  in  the  manufacturing  sector.  Pohcies  and 
measures  in  its  support  include:  the  required  use  of  goods  and  services  produc- 
ed by  small  scale  industries  for  government  procurement  up  to  certain 
amounts;  the  development  of  a  more  extensive  pattern  of  subcontracting 
system;  reservation  list;  the  development  of  mini  industrial  estates;  direct  and 
indirect  support;  etc. 

Equity  in  the  distribution  of  income  has  to  be  achieved  while  maintaining  a 
high  growth  rate.  Within  the  short-term  efforts  will  be  made  to  consolidate 
and  strengthen  some  particular  sectors  internally  in  order  to  ensure  optimal 
utilization  of  installed  capacities.  Within  the  longer-term  period,  efforts  will 
be  made  towards  the  rationalization  of  the  pattern  of  industrial  development. 
Different  industry  to  grow  in  a  mutually  supporting  and  reinforcing  fashion, 
building  up  greater  linkages  based  upon  the  existing  industries.  There  will  be 
greater  emphasis  on  the  selection  of  new  technology  and  on  the  standardiza- 
tion of  products  and  processes.  Greater  scrutiny  will  also  be  made  on  whether 
increases  in  output  could  best  be  obtained  by  allowing  new  entries  or  the  mere 
expansion  of  existing  plants.  There  will  be  a  more  sober  stand  towards  new  in- 
vestments and  more  selective  promotion  of  new  projects. 

On  more  fundamental  level,  there  will  be  a  systematic  attempt  to  fill  the 
large  gap  in  the  existing  industrial  structure.  Given  the  natural  resource  en- 
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dowment,  and  to  lessen  the  dependence  of  the  manufacturing  sector  on  im- 
ported industrial  inputs,  components  and  capital  goods,  there  will  be  inten- 
sified efforts  to  develop  upstream  industries  and  their  related  downstream  in- 
dustries. On  the  other  hand,  some  of  Indonesia's  exports  of  non-oil  primary 
products  still  involve  the  earliest  stage  of  processing,  and  the  downstream  in- 
dustries are  to  be  developed  to  obtain  higher  value  added. 


4.  CONCLUDING  REMARK 

The  discussion  above  has  been  focused  on  the  economic  relationships  bet- 
ween Japan  and 'ASEAN  and  on  some  factors  affecting  Indonesia's  industrial 
development.  Such  an  approach  has  been  based  on  the  following  premises. 
First,  the  past  pattern  of  economic  relations  between  Northeast  and  Southeast 
Asia  has  been  shaped  by  few  dominant  countries,  viz.  Japan  in  the  case  of  the 
former  region,  and  ASEAN  in  the  case  of  the  latter. 

Secondly,  while  the  Northeast  contain  countries  (Republid  of  Korea, 
Taiwan,  Hongkong)  that  are  most  dynamic  among  the  developing  countries  in 
terms  of  their  industrial  growth  and  foreign  trade  expansion,  it  does  not  ap- 
pear that  their  impact  has  thus  far  substantially  altered  the  dominant  pattern 
as  shaped  by  Japan- ASEAN  economic  relationships.  Furthermore,  Singapore 
is  also  much  more  advanced  than  the  other  ASEAN  countries  in  terms  of  its  in- 
dustrial development,  but  its  pattern  of  economic  relations  with  Japan  is 
basically  similar  to  that  of  Japan  and  ASEAN. 

Third,  progress  in  economic  co-operation  among  the  ASEAN  countries  has 
to  a  large  extent  been  influenced  by  Indonesia's  stage  of  industrial  develop- 
ment. 

It  can  be  noted  that  the  past  pattern  of  economic  relations  has  been  defined 
by  a  number  of  factors  which  may  alter  substantially  in  the  future.  First,  the 
past  acceleration  of  industrial  growth  in  the  countries  in  the  Northeast  was 
facilitated  by  considerable  expansion  in  their  exports  to  the  world  markets; 
now  the  developed  countries  are  more  and  more  inclined  to  adopt  a  protec- 
tionist stance.  While  in  the  past  Japan  for  example  may  not  have  felt  much 
need  to  establish  trade  arms  in  the  developed  countries  through  setting  up 
manufacturing  plants  therein,  it  has  now  been  compelled  to  undertake  direct 
investments  in  these  countries  in  order  to  overcome  their  protectionist  barriers. 
ASEAN  countries  have  thus  far  depended  more  on  Japan  for  its  direct  invest- 
ment than  for  its  trade;  Japan's  need  to  undertake  more  direct  investment  in 
the  developed  countries  may  alter  the  context  of  future  economic  relations. 
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Secondly,  changing  international  circumstances  have  provided  an  induce- 
ment to  Japan  to  diversify  its  sources  for  natural  resources  supplies,  and  this 
effort  now  requires  more  direct  investment  in  the  countries  concerned.  In  con- 
junction with  its  own  changing  internal  condition,  Japan  is  now  brought  to  the 
process  of  re-structuring  its  own  economy,  which  may  alter  the  type  as  well  as 
the  degrees  of  processing  of  the  natural  resources  to  be  needed  by  Japan. 

Third,  the  ASEAN  countries  themselves  are  likely  to  change,  particularly 
in  regard  to  their  future  industrial  development.  Apparently  the  possibihties 
for  import  substitution  along  end-product  Hnes  are  getting  much  more  limited; 
Indonesia  in  particular  is  keen  on  deepening  its  own  industrial  structure.  While 
in  the  past  economic  complementarities  are  lacking  among  the  ASEAN  coun- 
tries, there  has  now  been  a  trend  towards  the  convergence  of  policies  towards 
creating  new  economic  complementarities  emphasizing  intra-industrial 
specialization  rather  than  inter-industry  division.  Furthermore,  Governments 
in  ASEAN  are  more  inclined  to  unpackage  future  foreign  investment,  with  a 
view  of  ensuring  a  more  rapid  flow  of  technology  transfer. 

Fourth,  in  the  past  the  People's  Repubhc  of  China  was  not  in  the  picture. 
Its  intensified  economic  relationship  with  Japan  will  certainly  alter  the  context 
of  economic  relations  between  Northeast  and  Southeast  Asia. 

In  view  of  the  changing  circumstances,  it  is  likely  that  the  nature  and  con- 
text of  economic  relations  between  Northeast  and  Southeast  Asia  will  be 
modified,  although  their  extent  and  scope  may  increase.  Within  these  changing 
circumstances,  it  might  turn  out  economic  and  technical  co-operation  between 
the  Republic  of  Korea  and  the  Southeast  Asian  countries  could  be  intensified. 


RICE  PRODUCTION  AND  CONSUMP- 
TION IN  PAPUA  NEW  GUINEA: 
THEIR  IMPACT  ON  A  MELANESIAN 
SOCIETY* 


Raden  Slamet  ROOSMAN 


Rice  was  introduced  in  Papua  in  1907  when  members  of  the  Catholic 
Sacred  Heart  Mission  -  using  experience  and  varieties  from  the  Philippines  and 
Indochina  -  initiated  rice  cultivation  in  the  Mekeo  area.  Since  then  many  other 
varieties  -  mainly  from  Asia  -  have  been  introduced.  Filipino  catechists  pro- 
duced rice  to  feed  themselves  during  the  dry  season.  Until  1914  when  New 
Guinea  was  under  German  administration  rice  production  efforts  were  praised 
for  their  potential  to  reduce  imports  but  little  technical  assistance  was  provided 
by  the  government.  Since  then  under  the  Australian  administration  rice 
cultivation  was  encouraged  with  direct  technical  aid  in  its  production  and 
marketing,  however,  the  overall  results  were  not  very  promising  for  making 
the  territory  self-sufficient  in  its  rice  production  and  less  relying  on  Australian 
imports. 

Native  agriculture  is  largely  confined  to  subsistence  cropping  and  the  more 
commonly  cultivated  species  include  among  others  taro,  sweet  potatoes  -  in 
PNG  commonly  called  kaukau,  cassava  (manioc),  yams,  maize,  sugar  cane, 
beans,  and  coconut,  banana,  paw  paw  (papaya)  and  other  fruits.  The  principal 
commercial  agricultural  product  is  copra  and"  many  other  crops,  such  as  rub- 
ber, cocoa,  coffee  and  peanut  can  be  grown  successfully. 

A  difference  in  food  tradition  exists  between  the  people  living  in  the  coastal 
regions  and  those  living  more  inland  or  in  the  highlands.  While  the  coastal 
people  generally  eat  sago  from  the  sago  palm,  the  inland  people  and 
highlanders  eat  mainly  kaukau,  other  tubers  and  plantain  as  their  daily  food. 
Nowadays,  however,  people  in  the  coastal  villages  Hke  to  mix  their  sago  with 
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kaukau,  yams  and  plantain  too.  Sago  palms  grow  naturally  and  abundantly 
along  the  coast  all  year  through.  Whenever  they  need  it,  people  go  plainly  "in- 
to the  bush"  to  extract  sago  on  the  spot,  and  bring  it  home  to  eat  it  as  starch 
with  local  vegetables,  fish  or  meat.  Kaukau,  yams  and  other  tubers  are  grown 
in  gardens  as  a  labour  extensive  cultivation.  The  initial  hard  work  is  done  by 
men,  and  afteii  wards  the  gardens  are  tended  to  by  the  women.  Work  in  the 
gardens  is  usually  done  jointly  by  the  family  or  clan.  Differently  from  rice 
cultivation,  kaukau  gardens  do  not  need  as  much  attention  from  the  farmer, 
and  work  is  generally  done  in  a  more  relaxed  way. 

Rice  is  grown  in  the  Central,  Gulf,  Madang,  Milne  Bay,  Morobe  and  East 
and  West  Sepik  provinces  but  on  a  very  small  scale.  Production  rose  from 
1,133  tonnes  in  the  year  ended  June  1974  to  1,610  tonnes  by  June  1976.  The 
largest  harvests  were  410  tonnes  from  the  Mekeo  area  of  Central  Province,  881 
tonnes  from  East  Sepik,  and  199  tonnes  from  West  Sepik.  These  quantities  are 
minimal  compared  with  PNG  imports  of  rice  which  were  nearly  50.000  toimes 
for  1975-1976.  At  the  present  time  PNG  is  importing  76.000  tonnes  of  rice  per 
year.  The  yearly  increase  is  7  per  cent.  Rice  is  entirely  imported  from 
Australia,  with  the  exceptioft  of  small  shipments  of  50  -  100  tormes  from  the 
Solomon  Islands  since  June  1977.  The  current  agreement  provides  for  a  five 
year  supply  of  rice  by  the  Rice  Marketing  Board  of  the  State  of  New  South 
Wales  and  the  Ricegrowers  Co-operative  Mills  Limited  to  the  Papua  New 
Guinea  Government.  The  five  year  period  is  from  the  date  of  signing,  18  Oc- 
tober 1974.  The  agreement  assures  the  Ricegrowers  Co-operative  Mills  of  a 
minimum  market  of  45,000  tonnes  per  year.  The  Papua  New  Guinea  Govern- 
ment has  reserved  the  right  to  limit  imports  to  55,000  tonnes  which  in  effect  is 
a  commitment  to  import  at  least  55,000  tonnes  per  year.  The  difference  of 
10,000  tonnes  may  be  imported  from  other  countries,  provided  the 
Ricegrowers  Co-operative  Mills  had  first  right  to  supply  an  equivalent  of  bet- 
ter quaUty  at  competitive  prices.  Ninety-six  per  cent  of  Australia's  rice  is 
grown  in  the  irrigation  area  of  New  South  Wales  and  the  region  produced 
670,000  tonnes  of  paddy  rice  from  the  104,000  hectares  (256,880  acres)  sown  in 
1979. 

According  to  the  1971  census  the  total  population  was  2,435,409  in- 
digenous Papua  New  Guineans  -  commonly  referred  to  as  Melanesians  -  plus 
47,157  Europeans  and  3,600  Asians  -  mainly  Chinese  and  a  Malay  minority 
-  and  peoples  of  other  races.  The  Asians  -  although  many  of  them  were  born  in 
PNG  -  have  continued  the  habit  of  their  ancestors  of  eating  rice.  The  estimated 
population  in  1976  was  2,793,800  indigenous  plus  34,812  people  of  other 
races.  The  estimated  expatriate  population,  i.e.  foreigners  of  European  origin, 
was  34,812  which  was  a  drop  of  about  2,400  as  compared  to  12  months  earlier, 
mainly  due  to  the  repatriation  of  many  Australians  after  PNG's  independence 
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on  16  September  1975.  The  present  estimate  of  PNG's  population  is  nearing 
the  3  million  mark.  The  indigenous  Melanesian  population  is  scattered  widely 
throughout  the  country.  About  700  languages  are  spoken  in  PNG  which  means 
that  there  are  as  many  tribes  or  clans.  The  greatest  concentrations  of  people 
are  in  the  Highland  provinces,  i.e.  828,190  people  or  almost  28  per  cent  of  the 
total  whose  traditional  food  is  sweet  potatoes.  The  population  of  the  Central 
District  of  Port  Moresby  was  estimated  in  1976  as  221 ,400  with  96,400  of  these 
being  in  the  capital  of  Port  Moresby.  Residents  of  urban  centres  throughout 
PNG  do  not  have  enough  garden  space  to  cultivate  food  plants,  and  have 
therefore  to  rely  primarily  on  their  salaries.  For  practical  reasons  most  of  them 
have  switched  their  daily  diet  from  sweet  potatoes  to  rice  which  is  cheaper, 
handier  to  store  and  easier  to  prepare. 

Since  its  independence,  due  to  a  shortage  of  skilled  workers  among  its  own 
national  staff,  PNG  has  recruited  many  Asians  -  among  whom  are  about  5,000 
Filipinos  -  who  are  habitual  rice-eaters.  As  PNG  has  involved  itself  in  joint 
ventures  with  foreign  companies  and  allows  also  private  enterprises  to  operate 
in  its  territory,  it  has  seen  in  the  last  few  years  a  steady  increase  of  various 
Asian  nationalities  among  whom  are  Japanese,  Chinese  from  Hongkong, 
Macau,  Singapore,  Taiwan  and  Indonesia,  Koreans  and  Indians  all  of  whom 
eat  rice  as  their  daily  food.  Their  number  runs  into  several  thousands. 

The  European  community  in  PNG  mainly  coming  from  Australia,  New 
Zealand  and  England  with  some  minorities  from  the  USA  and  Germany  have 
adjusted  their  bread-and-potatoe  diet  with  rice  meals  twice  or  thrice  a  week 
since  Irish  potatoes  are  not  always  available.  Furthermore  it  has  become  a 
fashion  among  foreigners  to  eat  in  Chinese  restaurants  in  town  which  finds 
prompt  following  among  the  local  Papua  New  Guineans.  Nowadays  in  PNG 
rais  na  pis  in  the  local  Pidgin  English  for  "rice  and  tinned  fish  (from  Japan)" 
has  already  become  gutpela  kaikai,  "tasty  food".  Restaurants  in  the  towns 
serving  PNG  food  are  almost  nil  since  local  Papua  New  Guineans  who  the 
customers  primarily  should  comprise,  eat  rather  at  home  for  so  much 
cheaper,  and  also  since  the  very  basic  and  bland  PNG  food  is  not  popular 
among  the  expatriate  community.  The  only  local  specialty  considered  a  festive 
dish  by  the  indigenous  people  and  appreciated  also  by  the  expatriates  is  the 
mumu,  a  combination  of  various  tubers  and  plantain  mixed  together  with 
meat,  native  vegetables  and  coconut  cream,  wrapped  in  banana  leaves  and 
cooked  in  an  earth-oven. 

The  trend  of  increasingly  eating  rice  among  Papua  New  Guineans  goes  also 
hand  in  hand  with  the  assimilation  process  of  PNG  to  western-style  develop- 
ment techniques  being  a  carry-over  of  Australian  administration.  Government 
officials  in  training  or  in  their  housing,  military  and  police  personnel  in  their 
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barracks,  students  in  their  dormitories,  factory  and  mission  workers,  social  in- 
stitutions and  conferences  have  to  substitute  their  kaukau  meals  regularly  with 
rice  since  it  is  easier  to  purchase  rice  in  large  quantities  from  the  stores  rather 
than  the  native  foodstuffs  from  the  local  markets.  Local  Papua  New  Gui- 
neans,  being  more  and  more  absorbed  in  business  and  administration,  would 
have  no  time  to  work  in  their  fields  and  gardens,  and  tend  to  eat  more  rice 
rather  than  kaukau.  Also,  the  uncontrolled  movement  of  people  from  the 
populous  highlands  to  the  coastal  towns  looking  for  work  and  cash,  ac- 
celeratingly  increases  the  number  of  Papua  New  Guineans  taking  the  new 
habit  of  eating  rice.  And  as  the  highlanders  are  bringing  this  novelty  back 
home,  we  see  more  and  more  rice  being  purchased  in  the  highland  stores  in  the 
last  few  years. 

What  are  the  prospects  of  rice  becoming  a  national  food  in  PNG?  Can  the 
national  rice  production  stem  the  ever  increasing  imports?  Should  rice  produc- 
tion be  in  the  form  of  privately  owned  smallholder  farms  -  as  it  is  mostly  prac- 
tised now,  or  should  it  rather  be  a  large  mechanised  government  enterprise? 

A  striking  feature  of  ricc'  cultivation  as  it  exists  in  PNG  is  the  absence  of 
flooded  swamp  or  lowland  rice  culture  as  we  find  in  insular  Southeast  Asia. 
Wherever  rice  is  grown  it  is  invariably  the  upland  type,  dependent  on  natural 
rainfall.  Native  agriculture  is  traditionally  "dry".  The  PNG  farmers  have 
adopted  rice  as  a  crop,  they  have  fitted  it  into  their  type  of  agriculture,  except 
that  rice  is  usually  grown  in  an  individual  plot  and  not  mixed  in  with  other 
food  plants.  Production  in  the  Maprik  area,  for  instance,  is  dryland  rice  grown 
under  a  bush  fallow  rotation  system  with  hand  labour.  The  forest  or  secondary 
regrowth  is  brushed,  felled,  burnt  and  partially  cleared.  The  rice  is  planted 
after  the  burn  without  cultivation  by  placing  several  grains  in  holes  made  by  a 
drilling  stick.  Harvesting  is  done  by  cutting  each  individual  head  with  a  knife. 
Threshing  is  done  by  hand,  and  winnowing  by  hand  picking.  Drying  is  done  by 
storing  in  garden  houses  and,  from  time  to  time,  exposing  to  the  sun.  Dry  rice 
is  bagged  and  carried  to  the  nearest  haus  padi  (rice  house)  where  it  is  stored  un- 
til it  is  bought  by  the  Department  of  Agriculture,  Stock  and  Fishery  (DASF). 
Only  one  crop  is  grown  before  the  land  is  left  to  fallow.  In  the  Mekeo  area  rice 
cultivation  is  done  mostly  by  mechanised  means:  clearing  the  bush,  plowing, 
sowing,  harvesting  and  miUing,  assisted  by  the  Rural  Societies,  and  the  DASF 
of  the  PNG  government. 

In  the  traditionally  non-monetary  economy  of  the  PNG  villages,  rice 
cultivation  was  initially  practised  as  a  means  to  acquire  cash  money,  and  not 
for  the  grower's  own  consumption.  It  often  occurs,  in  the  Sepik  area  for  in- 
stance that  the  growers  do  not  even  see  rice  as  edible.  As  soon  as  the  rice  is 
harvested  it  is  packed,  stored  and  shipped  out  of  the  villages.  The  rice  growers 
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themselves  tend  to  stick  to  their  traditional  diet  of  sago  and  sweet  potatoes. 
Rice  cultivation  comes  in  handy  for  the  farmer  since  the  harvest  can  be  sold  in- 
stantly and  the  money  be  used  for  paying  the  taxes.  Meanwhile,  more  and 
more  is  rice  now  being  considered  as  a  staple  food  in  the  villages  as  the  growers 
also  consume  part  of  their  produce  in  addition  to  their  traditional  food  sup- 
plies. Factors  which  could  stimulate  or  discourage  the  villagers  from 
cultivating  rice  are  weather  conditions  and  price  fluctuations.  Bad  harvests  due 
to  the  unpredictable  weather  or  pests,  and  low  prices  of  rice  can  cause  the  PNG 
villager  abandon  their  rice  cultivation  altogether. 

No  serious  attempt  of  curbing  the  increasing  Australian  rice  imports  into 
PNG  has  been  made,  neither  by  the  PNG  government  nor  the  political 
organisations.  The  only  strong  voice  was  raised  by  Sir  John  Guise,  former 
Minister  of  Agriculture  in  the  pre-independence  period  who  later  became  the 
first  Governor  General  with  PNG's  independence  in  1975.  At  the  Ninth 
Waigani  Seminar  on  "The  Melanesian  Environment"  held  in  May  1975  at  the 
University  of  Papua  New  Guinea  in  Port  Moresby,  he  said: 

"Papua  New  Guinea  is  still  wasting  scarce  overseas  funds  buying  from  its  erstwhile  colonial 
tutors  foodstuffs  that  it  could  easily  produce  itself.  It  must  not  only  become  self-reliant  in  the 
production  of  food,  but  must  also  produce  meirketable  surpluses  so  that  small  village  farmers 
can  share  in  the  cash  profits  from  selling  these  surpluses  on  domestic  and  external  markets." 

On  rice  cultivation  in  PNG  he  said: 

"The  potential  for  growing  rice  which  has  the  advantages  of  convenience  and  storability  must 
be  utilised.  We  must  utilise  this  capacity  to  grow  rice,  not  necessarily  by  developing  large 
capital  and  mechanical  input,  but  by  encouraging  smallholder  family  farming.  The  aim  of  this 
is  obvious,  to  enable  the  rice  growers  to  be  both  producers  and  consumers.  Surplus  can  be 
marketed,  both  internally  and  ultimately  on  the  overseas  market  by  the  Government.  The 
rapidly  increasing  food  imports  of  the  last  few  years  must  be  halted.  The  money  outlaid  by 
PNG  in  buying  the  50,000  tonnes  of  rice  it  imports  each  year  is  money  wasted,  gone." 

In  one  sector  of  agriculture  Dr.  Guise  succeeded  in  encouraging  his  coun- 
trymen to  produce  some  European  vegetables  and  fruits  in  the  cool  highlands 
of  PNG,  although  their  quality  is  still  below  par  with  fhe  imported  products. 
At  least,  the  westernised  PNG  elite  and  expatriate  housewives  have  started  to 
buy  domestically  grown  produce,  particularly  when  shipments  from  Australia 
or  New  Zealand  are  late.  As  for  the  growing  of  rice  in  PNG,  Sir  John  spoke  in 
idealistic  terms  but  overlooked  the  problems  involved  and  overestimated  the 
temperament  and  capacities  of  his  own  people.  The  need  for  imported  rice  has 
risen  remarkably  in  the  last  few  years  despite  government  ventures  to  pro- 
pagate rice  growing  in  PNG. 

Another  top  government  official  who  attempted  to  limit  rice  imports  but 
encountered  strong  opposition  from  his  own  people  was  former  Deputy  Prime 
Minister  and  Minister  for  Primary  Industry  Ebia  Olewale,  as  the  PNG  Office 
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of  Information's  bulletin  "Business  and  Finance  Summary"  of  14  March  1980 
reported: 

"Mr.  Ebia  Olewale  has  lifted  the  rice  restrictions,  because  they  had  caused  shortages  and 
widespread  hardship.  He  blamed  the  people  for  preferring  rice  to  traditional  foods.  Restric- 
tions were  not  imposed  to  cause  hardship;  it  is  in  the  best  interest  of  PNG  to  limit  the  volume 
of  imports  permitted  into  the  country,  he  said.  PNG  is  now  importing  76,000  tonnes  of  rice  per 
year,  which  is  estimated  to  cost  K  25  million  (approximately  US  $  30  million;  K  =  Kina,  is  the 
national  money  unit  of  PNG).  This  is  increasing  about  7  per  cent  per  year." 

How  can  the  PNG  government  stimulate  its  national  rice  farmers  to  grow 
more  rice  in  competition  with  their  Australian  counterparts  when  the  latter  can 
deliver  any  quantity  of  rice  to  the  PNG  consumer,  and  keep  their  prices  fairly 
steady?  Inasmuch  as  the  preference  of  eating  rice  in  the  future  will  grow  in 
PNG,  the  disparity  between  domestically  grown  and  imported  rice  will  in- 
crease too,  unless  the  PNG  government  is  prepared  to  engage  itself  in  opening 
large  expanses  of  fertile  flat  land,  and,  similarly  to  Australia,  applies  fully 
mechanised  rice  farming  on  these  lands.  Such  lands  are  available  along  the  in- 
land rivers  most  of  which  has  remained  uncultivated.  However  highly 
mechanised  rice  cultivation,  in  any  form,  remains  costly  and  for  PNG  fairly 
new  too.  Lands  along  the  many  rivers  belonging  to  various  clans  should  be  ac- 
quired to  make  this  government  project  possible.  A  resettlement  of  clans  or 
tribes  living  in  the  areas  would  be  necessary  to  recruite  numerous  workers  for 
the  project.  Large  scale  mechanised  rice  cultivation  requires  large  capital  and 
labour  investments.  As  for  smallholder  rice  farming  it  has  proven  in  PNG  that 
with  highly  mechanised  rice  cultivation  the  farmer  easily  incurs  losses  rather 
than  gaining  profits.  Would  the  PNG  government  be  willing  to  pay  large  sums 
for  this  venture?  Meanwhile  would  the  clans  be  prepared  to  give  up  their  tradi- 
tional lands,  abandon  their  kaukau  farming  and  join  the  project? 

If  the  PNG  government  wants  to  set  up  a  mammoth  rice  farming  pro- 
gramme it  has  to  think  of  the  following  necessary  provisions: 

1 .  the  maintenance  of  a  large  administrative  and  expert  personnel  for  controll- 
ing the  operation; 

2.  the  establishment  of  an  infrastructure  of  supply  routes  from  the  production 
centres  in  the  villages  to  the  coastal  distribution  centres.  The  problems  of 
establishing  an  infrastructure  in  the  rough  terrain  and  virgin  bush  land  are 
enormous.  Rice  has  often  to  be  carried  out  of  the  villages  by  men  or  By 
traditional  means  with  outrigger  canoes  or  small  native  vessels.  Roads 
become  impassable  for  trucks  and  machineries  after  rains.  A  great  part  of 
transportation  in  PNG  has  still  to  be  done  by  air  which  would  make  rice 
prices  becoming  too  high  for  distribution.  In  this  connection  PNG  is  lucky 
of  having  the  400  mile  Mount  Hagen  -  Goroka  -  Lae  Highland  highway 
which  links  the  fertile  highlands  with  the  coast; 

3.  the  training  of  people  in  the  techniques  of  how  to  handle  the  machines,  and 
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of  how  to  take  care  of  their  maintenance; 
4.  keeping  people  in  the  project  happy  so  that  they  do  not  easily  and  all  of  a 
sudden  desert  their  work  because  this  type  of  project  requires  steadfastness, 
diligence  and  perseverance  on  the  part  of  the  workers  involved. 
Would  the  PNG  villager  be  prepared  to  tend  his  rice-field  around  the  clock, 
watch  its  irrigation,  and  guarding  it  from  kunai  birds  and  other  pests?  Rice 
cultivation  in  Asia  has  been  established  for  hundreds  of  years.  The  discipUne 
and  routine  of  rice  culture  has  become  the  Asian  farmer's  way  of  life.  In  com- 
parison kaukau  culture  does  not  need  much  work  or  attention,  and  the  farmer 
can  do  his  work  at  ease.  To  create  diligence  and  perseverance  in  rice  farming 
takes  time,  if  not  generations.  Unlike  in  Asia  where  rice  growing  is  a  matter  of 
survival,  the  PNG  rice  grower  could  -  in  case  of  failure  of  his  rice  crops  -  easily 
switch  to  his  traditional  kaukau  farming  or  merely  get  sago  from  the  bush. 
Even  if  PNG  would  be  entirely  isolated  -  due  to  war  for  instance  -  its  popula- 
tion would  not  starve  as  people  would  easily  fall  back  on  eating  their  tradi- 
tional foods. 

The  Southeast  Asian  experience  has  shown  that  labour  intensive  rice  farm- 
ing can  be  practised  efficiently  only  if  it  is  supported  by  dense  populations, 
while  the  PNG  population  totalling  less  than  3  million  living  on  a  land  area  of 
183,540  square  miles  widespreadly  and  sometimes  isolatedly  as  clans  or  tribes 
in  clusters  of  500  to  several  thousand  people,  and  speaking  different 
languages.  Serving  as  an  example  for  comparison,  rice  cultivation  in  Southeast 
Asia  ranges  from  labour  extensive  swamp  culture  in  some  areas  of  mainland 
Southeast  Asia  to  the  highly  labour  intensive  rice  cultivation  on  flat  lands  and 
terraced  fields  both  in  mainland  and  insular  Southeast  Asia.  Both  systems  can 
be  applied  in  PNG:  in  the  swampy  areas  around  the  Sepik  and  other  rivers, 
and  the  labour  intensive  system  elsewhere.  A  traditional  feature  in  PNG  farm- 
ing is  applied  on  smallholder  rice  cultivation  by  involving  the  family  and  clan, 
mainly  its  female  members.  As  it  is  practised  now  rice  cultivation  in  PNG,  in 
general,  is  labour  intensive.  Yet  it  has  been  low  in  productivity  of  soil  and 
man,  low  in  total  production,  and  limited  in  total  potential. 

Another  factor  of  significance  which  is  of  great  influence  on  PNG's 
economy  is  the  present  state  of  relative  prosperity  in  which  a  population  of  less 
than  3  million  receives  a  yearly  grant  of  K  150  million  (approx.  US  $  200 
million)  from  Australia  which  represents  almost  a  third  of  PNG's  national 
budget.  Although  most  of  this  money  is  spent  directly  for  paying  salaries  of 
Australian  expatriates  hired  by  PNG  and  for  subsidising  imports  from 
Australia  including  rice,  these  grants  have  a  stabilising  effect  on  PNG's  finan- 
cial condition.  In  its  exchange  rate  the  PNG  Kina  is  higher  than  the  Australian 
dollar  (K  1  =  Austr.  $  1,2  =  US  $  1,4).  Coming  from  Southeast  Asia  to  PNG 
one  gets  the  impression  that  foods  -  even  on  the  local  markets  -  are  overpriced, 
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and  salaries  overpaid.  It  is  doubtful  if  in  the  present  state  of  economic  welfare, 
the  PNG  farmers  could  be  encouraged  to  expand  their  rice  cultivation. 

As  a  conclusion  I  do  not  see  any  solution  of  lessening  the  flow  of  rice  im- 
ports into  PNG  unless  the  PNG  government  pertinently  decides  to  engage 
itself  in  large  scale  rice  cultivation  to  balance  its  ever  increasing  rice  imports. 
Otherwise  it  can  be  predicted  that  with  the  steady  increase  of  rice  consumption 
and  the  growing  imbalance  between  import  and  domestic  rice  production  the 
PNG  government  has  to  subsidise  its  rice  imports  from  other  sources  of  in- 
come. 
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INDONESIAN  CRIMINAL  LAW  IN  A 
NUTSHELL 


J.E.  SAHETAPY 

"...  om  ten  voile  nationaal  te  kunnen  worden  genoemd,  moet  een  strafwetboek  niet 
enkel  in  zijn  grondbeginselen  den  nationalen  geest  ademen;  maar  het  moet  ook,  in  de 
aanwijzing  en  omschrijving  der  strafbare  feiten,  staan  op  den  bodem  van  het 
nationale  volksleven,  als  onrecht  aanduiden  wat  er  in  dat .  leven  voor  onrecht 
geschiedt."  (Carpentir  Alting) 


On  August  17,  1945,  the  Indonesian  people  proclaimed  Indonesian  in- 
dependence through  Bung  Karno  and  Bung  Hatta.  As  the  new  nation  began  its 
struggle  to  exist,  fighting  against  the  Dutch  colonial  government  to  preserve  its 
sovereignty  and  territorial  integrity,  it  did  not  leave  its  government  much  time 
to  ponder  about  a  new  Indonesian  criminal  law.  The  Founding  Fathers, 
however,  ratified  the  Indonesian  Constitution  of  1945  on  August  18,  1945.  Ar- 
ticle II  of  the  Transition  Regulation  of  the  Indonesian  Constitution  of  1945 
stipulates  that  "all  public  institutions  and  regulations,  which  are  still  in  ex- 
istence, are  considered  valid,  as  long  as  new  ones  have  not  been  created  accor- 
ding to  this  constitution". 

The  prolonged  independence  war  against  the  colonial  forces  did  not  permit 
the  government  and  Indonesian  legal  scholars  to  draft  a  new  Indonesian 
criminal  law  or  an  Indonesian  Penal  Code.  The  main  basic  problem  at  that 
time  (1945-1949)  was:  how  and  in  what  manner  could  the  Indonesian  people 
together  with  its  government  preserve  its  national  dignity  and  territorial 
sovereignty.  Nevertheless,  Soewandi,  the  then  Minister  of  Justice  of  the 
Republic  of  Indonesia,  had  to  do  something,  at  least  in  the  legal  sense.  Accor- 
ding to  me,  to  depend  solely  on  Article  II  of  the  Transition  Regulation  of  the 
Indonesian  Constitution  of  1945,  seems  to  indicate  that  the  government 
nominally  abides  by  the  colonial  penal  code.  Therefore  it  is  understandable  if 
Soewandi  took  a  decisive  step  by  way  of  Statute  No.  1/1946,  although  it  could 
be  considered  ostensibly  as  par  value. 

Historically,  Soewandi  took  a  very  fundamentally  wise  decision.  The  jump 
he  made,  especially  concerning  Article  V,  which  will  be  discussed  later  in  a 
capsule,  was  the  first  important  step  in  criminal  law,  eradicating  all  that  seem- 
ed to  belong  to  the  previous  colonial  regime.  What  I  meant  by  the  first  impor- 
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tant  Step  was  Statute  No.1/1946.  This  statute  was  enacted  on  February  26.,  1946 
for  Java  and  Madura  only.  Incidentally,  Statute  No.  1/1946,  was  the  first 
statute  concerning  criminal  law.  Several  points  will  be  highlighted  brifefly  later. 
Let  me  first  mention  Article  VI.  In  this  article,  the  name  "Wetboek  van 
strafrecht  voor  Nederlandsch-Indie"  (Netherlands  Indies  Penal  Code)  was 
changed  into  "Wetboek  van  Strafrecht"  (Penal  Code).  In  the  same  article  it  is 
mentioned  that  "Wetboek  van  Strafrecht"  (Penal  Code)  was  translated  into- 
"Kitab  Undang-undang  Hukum  Pidana"  (KUHP).  And  this  acronym  is  used 
up  to  the  present. 

As  I  have  mentioned  before,  this  first  statute  in  Indonesian  criminal  law 
strives  to  eradicate  all  that  is  reminiscent  of  the  colonial  past.  Therefore,  Arti- 
cle VIII  stipulates  68  items,  to  ensure  that,  this  KUHP  (Penal  Code)  can  be 
viewed  and  be  coiisidered  an  Indonesian  Penal  Code.  Whether  it  has  achieved 
its  goal  is  still  a  question.  Besides  that,  this  statute  also  introduces  8  new  ar- 
ticles concerning  counterfeit  money,  deceptive  news,  and  the  Indonesian  na- 
tional flag.  But  the  most  crucial  article  is  Article  V,  which  has  created  legal 
polemics,  notably  between  Moeljatno  and  Han  Bing  Siong. 

Translated  freely.  Article  V  says:  "all  criminal  law  regulations,  wholly  or 
partially,  which  are  considered  to  be  contradictory  to  the  'raison  d'etre'  of  the 
Indonesian  RepubUc  as  a  free  state,  or  which  have  no  meaning  whatsoever, 
should  be  considered  to  be  uneffective,  wholly  or  partially," 

Han  Bing  Siong  considered  this  article  as  being  applicable  only  to  any 
criminal  regulations  outside  the  Indonesian  Penal  Code.  On  the  other  hand, 
Moeljatno  and  Oemar  Seno  Adji  ~  two  senior  legal  scholars  —  considered  it  to 
be  the  other  way  around.  What  can  be  said  about  these  legal  arguments,  which 
have  developed  into  personal  animosity  between  Moeljatno  and  Han  Bing 
Siong,  is,  that  in  legal  practice,  no  judge  or  public  prosecutor  whosoever,  ex- 
cept certain  defense  counsels,  dare  to  argue  and  to  apply  this  "very  important 
article",  so  that  Article  V  of  Statute  No.  1/1946,  has  become  something  like  a 
"legal  artifact". 

After  Statute  No.  1/1946,  which  has  been  enacted  since  February  26,  1946, 
14  other  statutes  have  been  issued.  Nevertheless,  I  would  hastely  add  that  from 
these  14  statutes,  only  four  deals  with  general  criminal  principles.  These  four 
statutes  were  too  broadly  interpreted,  especially  in  their  criminal  formulations 
which  can  give  leeway  to  public  prosecutors  and  consequently  to  judges  in  for- 
mulating their  decisions.  Further,  it  can  be  said  that  six  of  the  14  statutes 
-besides  the  four  mentioned  above  -  were  strictly  speaking  not  actually 
statutes  in  the  legal  sense  when  they  were  first  enacted.  Later,  respectively  four 
statutes  and  two  statutes  ~  six  of  the  14  statutes  -  were  transformed  into  for- 
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mal  statutes  in  1961  and  in  1969. 

To  be  more  specific,  the  Emergency  Statute  (Undang-undang  Darurat)  No. 
7/1955,  concerning  economic  offenses,  and  Emergency  Statute  No.  B/1955, 
concerning  imigration  offenses,  were  transformed  to  formal  statutes  through 
Statute  No.  1/1961.  The  same  procedure  was  also  applied  to  Temporary 
Statute  (Peraturan  Pemerintah  Pengganti  Undang-undang)  No.  16/1960,  con- 
cerning several  changes  in  the  Penal  Code  and  Temporary  Statute  No. 
19/1960,  concerning  change  in  fines  in  the  Penal  Code  and  other  criminal 
regulations  related  to  it,  which  have  been  issued  before  August  17,  1945. 

In  1963  and  1965,  the  President  issued  two  Presidential  Decisions 
(Penetapan  Presiden),  namely  the  notorious  Presidential  Decision  No. 
11/1963,  concerning  subversive  activities  and  Presidential  Decision  No. 
1/1965,  concerning  religious  offenses.  These  two  Presidential  Decisions  have 
been  transformed  into  statutes  through  Statute  No.  5/1969. 

As  I  have  indicated  above,  there  were  four  statutes  namely:  1)  Undang- 
undang  No.  7  Drt/1955  (previously  Emergency  Statute  No.  7/1955)  concern- 
ing economic  offenses;  2)  Undang-undang  No.  11  Pnps/1963  (previously 
Presidential  Decision  No.  11/1963)  concerning  subversive  activities;  3) 
Undang-undang  No.  3  Tahun  1971  (Statute  No.  3/1971)  concerning  corrup- 
tion; and  4)  Undang-undang  No.  9  Tahun  1976  (Statute  No.  9/1976)  concern- 
ing narcotics,  which  were  considered  too  broadly  in  their  criminal  formula- 
tions, in  terms  of  '  actus  reus,  mens  rea ' ,  deviation  from  the  penalty  system 
of  the  Penal  Code  (KUHP),  abandoning  of  the  maxim' lex  speciaHs  derogat 
lege  generaU ' ;  and  for  the  sake  of  its  efficacy  in  applying  this  statute,  they 
have  their  own  criminal  procedure  incorporated  in  those  statutes. 

Whether  those  4  statutes  mentioned  above  were  being  considered  to  be 
against  human  rights  as  has  been  accused,  will  not  be  discussed  here.  As  I  see 
it,  criminal  law,  to  a  certain  extent,  reflects  the  prevaihng  ideology  and  power 
structure  of  a  nation.  Whether  this  is  true  or  not  depends  on  how  you  look  at 
it;  on  what  basis  you  are  going  to  analyse  and  discuss  it,  and  for  what  cause  are 
you  pleading.  As  a  matter  of  fact,  although  two  statutes,  namely: 
(previously  Emergency)  Statute  No.  7  Drt/1955,  concerning  economic  of- 
fenses and  Statute  (Previously  Presidential  Decision)  No.  11  Pnps/1963,  were 
enacted  before  the  abortive  communist  coup  d'etat  in  1965,  all  of  them 
(including  Statute  No.  3/1971,  concerning  corruption  and  Statute  No.  9/1976, 
concerning  narcotics)  are  still  in  force. 

To  give  you  a  chronological  bird's  eye  view  of  the  statutes  issued  since 
1945,  1  am  going  to  discuss  very  briefly  14  statutes  since  the  enactment  of 
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Statute  No.  1/1946.  Some  of  them  have  been  analyzed  above  summarily.  To 
keep  the  topic  in  focus,  I  do  not  intend  to  discuss  each  of  them  in  detail.  Some 
of  them  are  not  so  interesting.  Whenever  possible,  I  plan  to  go  in  details,  giv- 
ing some  brief  comments  before  passing  on  to  the  next  statute.  In  so  doing,  I 
hope,  I  could  hold  your  attention  for  the  highlights  only. 

Statute  No.  20/1946,  was  the  second  criminal  statute.  This  statute  was 
created  -  I  suppose  for  humanitarian  reasons.  Although  the  act  is  being  label- 
ed criminal,  nevertheless  such  (criminal)  act  should  be  respected.  Therefore  the 
guilty  will  receive  a  special  kind  of  punishment,  called  "Pidana  Tutupan"; 
literally  it  means  "closed  punishment".  Statute  No.  20/1946,  does  not 
describe  what  "pidana  tutupan"  means.  Article  5  of  that  statute  only 
stipulates  that  it  will  be  further  regulated  by  a  government  regulation.  This 
kind  of  penalty  is  new  to  the  (previous)  Penal  Code.  Historically  speaking, 
such  criminal  act,  being  a  political  act,  should  therefore  be  respected  and  con- 
sequently a  "special  punishment"  (pidana  tutupan).  As  I  recall,  it  has  once 
been  applied  in  the  case  of  Mohammad  Yamin  in  1946. 

The  third  criminal  statute  was  Statute  No.  8/1955,  concerning  doctor's  and 
dentist's  licenses. 

Statute  No.  7  Drt/1955  was  the  fourth  criminal  statute  concerning 
economic  offenses.  Above,  I  have  briefly  mentioned  this  statute.  But  let  me  in 
a  capsule  highlight  some  points.  This  statute  was  considered  very  highly  and 
played  a  very  crucial  role  during  the  socalled  "guided  economy"  period  in  In- 
donesia (1955-1965).  There  are  items  which  are  fundamentally  different,  and 
in  fact  deviates  from  the  Penal  Code  (KUHP).  If  the  Penal  Code  does  not 
acknowledge  cummulative  penalty,  this  statute  does  (Article  6).  It  also  creates 
a  new  punishment,  namely  the  confiscating  of  immaterial  goods  and  goods 
which  do  not  belong  to  the  accused  (Article  7). 

The  Penal  Code  does  not  punish  corporates;  however,  through  this  statute, 
corporates  and  their  members  can  be  punished  (Article  15).  On  the  other  hand, 
although  this  statute  acknowledges  the  criminal  procedure  law  in  Article  25,  it 
also  makes  clear  that  it  has  its  own  criminal  procedur.  In  Section  VI  of  this 
statute,  it  definitely  pointsout  that  one  judgecan  preside  a  trial  (Articles  35  and 
36)  and  in  certain  cases,  either  the  public  prosecutor  or  the  accused  is  not 
allowed  to  make  an  appeal  (Article  43).  Article  44  does  not  permit  the  pubHc 
prosecutor  or  the  accused  to  make  an  appeal  if  certain  procedures  are  not 
followed  by  the  judge  in  presiding  the  trial,  and  if  those  "certain  procedures" 
do  not  harm  the  interest  of  the  public  prosecutor  or  the  accused. 

Statute  No.  8  Drt/1955,  concerning  immigration  offenses  is  the  fifth 
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criminal  statute  issued  since  Statute  No.  1/1946  was  issued.  As  I  have  mention- 
ed in  the  beginning,  Statute  No.  1/1946  was  intended  only  for  Java  and 
Madura.  It  can  be  understood  why  this  statute  was  only  applied  to  Java  and 
Madura  at  that  time.  In  1946  the  Indonesian  government  could  not  have  the 
oversight  and  did  not  have  the  full  authority  ir  Indonesia.  Consequently  Arti- 
cle XVII  of  Statute  No.  1/1946,  stipulates  that  this  statute  could  only  be  en- 
forced in  Java  and  Madura. 

After  the  independence  war  was  over  in  December  1949,  the  need  to  en- 
force Statute  No.  1/1946  to  the  whole  archipelago  was  of  course  fully 
justified.  Therefore  through  Statute  No.  73/1958,  the  sixth  statute  issued  since 
the  independence  of  Indonesia,  Statute  No.  1/1946  can  now  be  enforced 
throughout  Indonesia.  In  other  words,  since  September  29,  1958,  the  Penal 
Code  and  its  amendments  through  Statute  No.  1/1946,  are  fully  applied  in  In- 
donesia. 

The  seventh  criminal  statute  was  Statute  No.  1/1960.  Although  it  is  short, 
it  gave  something  of  a  shock.  The  impact  of  the  shock  is  not  caused  by  the  in- 
crease of  punishment  in  Articles  359,  360,  and  188  of  the  Penal  Code.  From 
the  criminal  law  theory,  'culpa'  could  not  have  the  same  consequences  in 
punishment  as  'dolus'.  Nevertheless,  through  this  statute  two  things  happened: 
a)  in  considering  its  consequences,  the  punishment  meted  out  for  'dolus*  or 
'culpa'  is  the  same;  (b)  although  the  Pensd  Code  has  not  been  officially 
translated  into  Indonesia,  this  statute  inserted  new  formulations  using  the  In- 
donesian language. 

Statute  No.  16  Prp/1960  concerning  several  changes  in  the  Penal  Code, 
was  the  eighth  criminal  statute.  This  statute  consist  of  only  two  articles.  Ignor- 
ing the  Dutch  language  which  is  still  officially  the  language  of  the  Penal  Code, 
although  several  unofficial  translations  have  been  made,  this  statute  however, 
changes  the  formulation  "vijf  en  twintig  gulden"  (twenty  five  guilders)  in  Ar- 
ticles 364,  373,  379,  384,  and  407  (1)  to  the  Indonesian  terminology  "dua  ratus 
lima  puluh  rupiah".  Twenty  five  does  not  equal  to  two  hundred  and  fifty.  So 
the  value  of  the  fine  has  been  increased.  To  make  it  short,  the  ninth  criminal 
statute,  namely  Statute  No.  18  Prp/1960,  also  provides  changes  in  fines  in 
other  criminal  statutes  which  have  been  enacted  before  August  17,  1945. 

The  tenth  criminal  statute.  Statute  No.  11  Pnps/1963,  is  considered  ~ 
notably  by  defense  counsels  ~  as  the  most  controversial,  notorious,  violating 
human  rights,  and  could  not  have  its  "raison  d'e'tre"  in  Indonesia  which  has 
Pancasila  as  its  Wehanschaung.  This  paper  does  not  intend  to  discuss  all  its 
social  and  political  ramifications.  Nevertheless,  it  is  sufficient  to  mention  that, 
if  the  government  has  a  political  goodwill,  this  statute  will  only  be  applied 
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discriminately.  It  seems,  however,  that  it  was  not  the  case  until  recently.  It  is 
interesting  to  note  from  the  legal  drafting  point  of  view  that,  through  Statute 
No.  5/1969,  the  previous  Presidential  Decision  No.  11/1963,  without  any 
alteration,  modification  or  even  accomodation,  has  automatically  changed 
into  Statute  No.  11  Pnps/1963. 

Given  its  new  legal  basis,  the  courts,  including  the  Supreme  Court,  do  not 
heed  any  criticism  which  have  been  raised  by  many  legal  scholars  and  legal 
practitioners.  In  fact,  two  decisions  by  the  Supreme  Court  has  given  room  for 
legal  speculation.  Later,  the  Supreme  Court  made  its  position  clear  after  a 
business  meeting  with  Chairmans  of  the  Higher  Courts  and  several  Chairmans 
of  the  Lower  Courts  at  Batu,  East  Java,  in  October  26, 1978.  Why  such  an  im- 
portant decision  could  be  made  through  a  conference  and  not  via  one  of  the 
Supreme  Court  decision,  can  only  be  answered  by  the  Supreme  Court  itself. 

On  February  22,  1969,  the  Supreme  Court  through  its  decision  No. 
89/K/Kr./1968,  made  clear  that  subversive  activities  should  have  political 
background.  Later,  on  May  5,  1970,  it  reverses  its  previous  decision  by  for- 
mulating that  political  activities  should  not  be  the  ingredient  for  any  subver- 
sive activities  (Case  No.  28K/Kr./1969).  Z.  Asikin  Kusumah  Atmadja,  a 
Supreme  Court  judge,  wrote  that  the  Supreme  Court  actually  did  not  explicitly 
reverse  its  decision  of  February  22,  1969.  In  conclusion,  Asikin  said,  only 
those  with  "wishful  thinking"  thought  that  the  Supreme  Court  deviated  from 
its  previous  decision.  That  is  the  conclusion  of  Asikin.  In  fact,  it  is  understan- 
dable that  the  Lower  Courts  could  not  have  any  clear  guidelines  in  deciding 
criminal  cases  with  subversive  accusations,  although  Indonesia  does  not  follow 
absolutely  the  Supreme  or  Higher  Court  precedents. 

Article  1  of  Statute  No.  11  Pnps/1963  has  a  very  broad  formulation  con- 
cerning 'actus  reus'.  So  broad  are  the  formulations  in  the  use  of  certain  verbs 
to  describe  an  act  as  being  criminal  or  subversive,  that  almost  every  act  which 
does  not  conform  to  poHcy  of  the  government,  can  be  labeled  subversive. 

In  describing  its  criminal  procedure,  Article  7  stipulates  that  someone  who 
is  accused  of  doing  subversive  activities,  can  be  detained  as  long  as  one  year, 
which  is  contrary  to  the  existing  regulation. 

Also  contrary  to  the  existing  criminal  procedure.  Article  10  describes  that  a 
court's  decision  which  frees  or  partially  frees  the  accused  from  a  subversive  ac- 
cusation, can  be  used  as  a  legal  means  to  make  an  appeal  to  the  Higher  Court. 

The  principle  of  'absentia'  is  not  honoured  (Article  11).  The  same  article 
says  that  even  in  'absentia',  a  judge's  decision  can  be  appealed. 
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Like  Statute  No.  7  Drt/1955  concerning  economic  offenses,  the  subversive 
statute  deviates  from  the  Penal  Code  penalty  system:  it  acknowledges  ac- 
cumulative punishment,  enables  corporates  to  be  punished,  denies  'lex 
speciahs  derogat  lege  generali'  (Article  19),  and  in  Article  18  stipulates  that  a 
court's  decision  which  does  not  contain  a  death  penalty,  can  not  be  delayed 
because  of  the  submitting  of  a  pardon  by  the  accuser.  This  provision  is 
flagrantly  contrary  to  Statute  No.  3/1950. 

Ostensibly  the  Penal  Code  does  not  provide  enough  articles  dealing  with 
blasphemy.  Statute  No.  1  Pnps/1965,  as  the  eleventh  criminal  statute,  tries  to 
cover  these  loopholes  for  blasphemy. 

When  the  Penal  Code  was  first  enacted  on  January  1,  1918,  the  corruption 
menace  was  beyond  the  horizon.  After  several  corruption  regulations  were 
created  and  applied  without  any  success.  Statute  No.  3/1971,  was  destined  to 
be  a  success  by  the  New  Order.  Whether  it  achieved  its  ends,  is  a  big  question. 
Consequently  the  logical  question  is  raised,  that,  if  this  corruption  statute  is 
regarded  to  be  a  very  important  means  to  combat  corruption,  then  why  did  the 
government  create  Kopkamtib  (an  acronym  for  the  Operational  Command  for 
the  Restoration  of  Security  and  Order)  and  Opstib  (an  acronym  for  "Opera- 
tion Clean  Up"). 

Besides  its  own  criminal  procedure,  cumulative  punishment,  and  trial  in 
'absentia'.  Article  6  seems  to  ignore  presumption  of  innocence.  Instead  of 
becoming  the  task  of  the  pubUc  prosecutor,  anyone  who  is  accused  of  corrup- 
tion, based  on  this  twelfth  criminal  statute  ~  Statute  No.  3/1971  ~  is  obliged  to 
account  for  his  property  if  being  interogated. 

Statute  No.  7/1974  regulates  gambling.  Any  illegal  gambling  activity,  ex- 
cept legally,  will  be  punished  heavily  (10  years  imprisonment  and  25  million 
rupiah  fine)  while  the  maximum  penalty  of  the  Penal  Code  is  only  two  years  or 
90  thousand  rupiah  fine. 

Although  the  Penal  Code  officially  uses  the  Dutch  language,  Statute  No. 
7/1974  ignores  the  Dutch  language  and  introduces  the  Indonesian  language, 
which  of  course  should  be  appreciated.  Nevertheless,  through  this  statute,  two 
official  languages  became  the  language  of  the  Penal  Code  (KUHP). 

Hijacking  becomes  the  problem  of  modern  transportation.  Even  though 
Indonesia  is  free  from  this  menace,  the  government  did  not  want  to  take  any 
risk.  The  Penal  Code  has  not  cope  with  this  problem  yet.  Therefore  Statute 
4/1976  ~  the  fourteenth  criminal  statute  ~  tries  to  solve  this  hijacking  problem 
by  changing,  adding,  and  rewriting  Article  3  and  4  of  the  Penal  Code.  It  also 
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adds  three  new  articles  and  one  new  section  with  18  new  articles. 

Besides  hijacking,  narcotics  is  also  a  new  headache  for  the  modern  man. 
State  Gazette  No.  278  jo.  No.  536/1927  from  the  colonial  government  cannot 
cope  with  the  present  danger  of  narcotics.  Hence  through  Statute  No.  9/1976 
~  the  fifteenth  criminal  statute  ~  the  government  made  great  efforts  to  prevent 
and  combat  narcotics. 

In  conclusion,  certain  points  will  be  highlighted  in  a  nutshell: 

1.  Although  the  (Netherlands  Indies)  Penal  Code  which  is  activated  via 
Stajute  No.  1/1946,  is  useful  to  a  certain  extent,  it  should  be  replaced. 

2.  The  replacement  should  not  be  emotionally  motivated  because  of  its  col- 
onial traits  in  certain  articles.  Although  useful  for  certain  purposes,  it  can 
not  function  well  in  coping  with  modern  crimes. 

3.  Any  criminal  law,  and  this  is  true  for  any  Penal  Code,  should  mirror  not 
only  the  socio-cultural  values  of  its  people,  but  should  also  reflect  the 
prevailing  ideology  ~  in  this  case  Pancasila  ~  and  the  structure  of  the 
society  or  nation. 

4.  'Actus  reus'  should  be  .rooted  in  the  culture  and  consequently  its  punish^, 
ment  should  not  be  separated  from  the  people's  Weltanschaung. 

5.  At  the  present,  the  criminal  law  in  Indonesia  faces  a  dichotomy  in  its 
system  of  punishment  and  inconsistencies  in  its  criminal  procedure. 

6.  Broadly  defined  criminal  acts  should  be  avoided  if  the  principle  and  ac- 
curacy of  legality  are  to  be  honoured. 

7.  After  35  years  of  independence,  the  existence  of  two  official  languages  in 
the  Penal  Code  is  something  too  much  to  be  comprehended. 

8.  Scientific  research  and  predictions  with  the  assistance  of  certain 
disciplines,  such  as  anthropology,  psychology,  sociology,  and 
criminology,  should  be  the  main  beachhead  for  a  national  Penal  Code. 

9.  It  is  a  fatal  error  if  a  Penal  Code  is  considered  as  an  'ultimum  remedium' 
to  combat  crime. 

10.  In  a  country  where  corruption  is  prevailing,  it  is  the  morality  of  the  law 
enforcing  officer  that  combats  crime,  not  the  Penal  Code. 


RECIPROCAL   ENFORCEMENT  OF 
JUDGMENTS  AND  SERVICE  OF 
PROCESSES 
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I.  GENERAL  OBSERVATIONS 

Relations  among  individuals  all  over  the  world,  in  what  ever  field  of  social 
life,  creating  rights  and  obUgations  based  on  law,  are  increasing  day  by  day.  In 
international  intercourse,  the  recognition  and  enforcement  of  foreign 
judgments  is  of  paramount  interest.  A  Judgment  is  a  disposition  of  a  court  of 
law  in  a  dispute,  by  which  the  court  defines  the  legal  relations  between  the  par- 
ties in  the  dispute.  When  a  judgment  is  rendered,  the  two  parties  have  to  abide 
by  the  decision.  It  is  in  their  own  interest  that  they  do  so  voluntarily.  If  not,  the 
legal  order  demands  that  the  court's  decision  be  enforced  and  this  will  bring 
more  costs  and  troubles.  If  all  judgments  could  be  recognized  and  enforced 
every  where,  this  wouid  certainly  give  stability  to  individual  relationships  all 
over  the  world.  Enforceable  judgments  are  generally  judgments  rendered  in 
the  last  instance,  anyway  final  and  conclusive  judgments.  Provisionary 
judgments  or  contestable  decisions  are  not  fit  for  "enforcement".  Another  ex- 
ample of  non  final  judgments  are  judgments  by  default  of  appearance,  since  in 
many  countries  the  court  which  has  delivered  them  is  bound  to  set  them  aside 
if  the  defendant  applies  for  such  rescission  within  a  certain  period.  On  the 
other  hand,  judgments  giving  order  to  immediate  execution  notwithstanding 
appeal  or  cassation,  though  they  are  not  final  judgments,  are  enforceable. 

There  are  three  kinds  of  judgments:  the  condemnatory,  the  declaratory  and 
the  constitutive  judgment.  In  the  reality  we  can  speak  about  "enforcement" 
only  in  the  case  of  a  condemnatory  judgment.  A  declaratory  judgment,  as  for 
instance  a  judgment  declaring  that  the  plaintiff  is  the  legitimate  owner  of  the 
disputed  thing,  or  that  he  is  the  legitimate  child  or  heir  of  the  deceased  person 
in  question,  does  not  need  any  enforcement  at  all.  From  the  very  moment  the 
judgment  is  rendered  by  the  court,  a  disputed  situation  or  condition  is 
henceforth  legal  and  has  to  be  respected.  Also  a  constitutive  judgment,  as  for 
instance  a  judgment  allowing  a  divorce  or  declaring  a  debtor  bankcrupt,  needs 
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not  to  be  enforced.  These  kind  of  judgments  create  a  new  legal  status,  making 
an  end  to  an  old  or  former  situation. 

A  judgment  is  in  the  reality  a  document  vested  with  an  executory  power  or 
authority.  Execution  or  enforcement  needs  always  the  assistance  of  the  armed 
forces:  the  police  or  even,  if  necessary,  the  military.  The  use  of  coercion 
against  individuals  is  generally  considered  as  a  privilege  or  monopoly  of  a  state 
emanating  from  its  sovereignty.  If  a  judgment  is  considered  as  a  command 
eventually  to  use  coercion,  then  we  can  understand  that,  in  case  this  command 
comes  from  a  foreign  state  or  authority,  it  will  be  considered  as  an  infringe- 
ment on  the  sovereignty  of  the  national  state  where  enforcement  of  the  judg- 
ment is  sought.  Consequently  it  is  considered  untolerable  that  a  foreign  judg- 
ment would  have  a  direct  executory  power  in  the  territory  of  the  domestic 
state,  i.e.  the  state  where  enforcement  is  sought.  The  competent  national  court 
has  to  give  its  permission  for  the  requested  enforcement.  This  will  be  normally 
done  by  the  granting  of  a  socalled  "fiat  execution"  or  "exequatur"  to  the 
foreign  judgment. 

In  its  consideration  as  to  the  granting  of  the  "fiat  execution"  the  national 
court  is  not  allowed  to  enter  into  the  merits  of  the  decision  of  the  foreign 
court.  This  is  a  general  principle  followed  in  most  countries.  However  the 
question  arises  whether  there  are  no  restrictions  at  all  to  the  granting  of  the 
"fiat  execution".  There  is  in  the  first  place  the  question  of  the  so-called  "public 
policy".  The  execution  of  a  foreign  judgment,  in  contravention  of  the  pubUc 
poHcy  of  the  state  where  execution  is  sought,  is  of  course  untolerable.  We  can 
understand  that  no  execution  is  allowed  which  will  create  a  situation  or  condi- 
tion violating  the  public  poUcy  in  a  state.  Further  the  national  court  should  be 
entitled  to  examine  whether  the  foreign  court  was  competent  to  deal  with  the 
case  in  question.  The  examination  as  to  the  competency  of  the  foreign  court 
should  be  done: 

a.  With  regard  to  the  persons  of  the  parties.  For  instance:  it  is  possible  that  the 
defendant  was  neither  a  national  nor  a  resident  of  the  foreign  state,  so  that 
in  according  to  the  laws  of  the  foreign  state  itself  he  was  not  subject  to  the 
jurisdiction  of  the  foreign  court;  or  possibly,  the  defendant  was  a  minor 
while  he  was  not  represented  by  his  parent,  his  guardian,  nor  the  pubUc 
trustee; 

b.  With  regard  to  the  subject-matter  of  the  dispute,  as  for  instance:  the 
dispute  was  arising  from  a  contract  containing  an  arbitration  clause,  so  that 
it  had  to  be  settled  by  an  arbitral  tribunal  and  not  by  a  normal  court. 

There  should  also  be  an  examination  on  the  validity  of  the  foreign  judgment, 
according  to  the  standards  of  the  foreign  law.  Anyway  we  can  understand 
that,  from  the  standpoint  of  the  domestic  state  ,  i.e.  the  state  where  execu- 
tion is  sought,  recognition  and  enforcement  of  foreign  judgments  cannot  be 
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admitted  without  efficient  safeguards.  And  in  all  these  matters  one  condition 
is  sure:  that  the  foreign  judgment  will  have  no  more  effect  in  the  domestic  state 
than  it  has  in  the  country  where  it  was  delivered. 

II.  THE  RULES  IN  INDONESIA 

What  are  the  rules  in  Indonesia  with  regard  to  the  enforcement  of  foreign 
judgments?  Article  436  of  the  Code  of  Civil  Procedure  (CCP)  stipulates  that 
foreign  judgments  cannot  be  enforced  within  the  territory  of  Indonesia.  An  ex- 
emption is  only  made  for  decisions  on  "general  average"  (Dutch:  "avarij 
grosse").  Such  decisions  can  be  enforced'in  Indonesia  (vide  Article  724  of  the 
Code  of  Commerce).  The  execution  can  be  asked  to  the  normal  District  Court, 
by  way  of  a  "fiat  execution".  In  all  other  cases  a  retrial  has  to  be  made. 
However,  to  the  foreign  judgment  is  granted  the  power  of  an  authentic 
evidence,  like  a  notarial  deed,  and  therefore  constitutes  a  good  cause  of  action. 
Of  course  the  fiat  execution  is  only  granted  whenever  the  costs  of  execution 
have  been  paid. 

What  then  about  the  service  of  processes?  The  civil  procedures  now  follow- 
ed in  the  district  courts  (courts  of  first  instance)  are  briefly  distinguished  by  the 
following  characteristics: 

a.  There  is  no  obligation  to  employ  a  soUcitor  or  an  attorney  (a  draft  law  on 
legal  asistance  is  in  the  making); 

b .  a  claim  is  filed  in  the  form  of  a  request  addressed  to  the  president  of  the 
court  to  bring  the  defendant  before  court; 

c.  The  judge  is  under  obligation  to  strive  for  a  peaceful'settlement  before  in- 
vestigation or  hearings  commence; 

d .  Investigations  and  hearings  are  generally  carried  out  orally; 

e.  Even  though  the  parties  confer  powers  upon  others  to  represent  them,  the 
judge  is  always  entitled  to  order  them  to  appear  in  person; 

f .  The  judge  does  not  play  a  passive  role  and  he  is  empowered  to  give  direc- 
tives to  the  parties  regarding  the  evidence  and  the  legal  resources  that  are 
open  to  them  during  the  hearings; 

g.  Execution  or  enforcement  of  the  judgment,  which  carries  out  the  request  of 
the  succesful  party  (the  triumphant),  also  takes  place  under  the  supervision 
of  the  president  of  the  court. 

Any  foreigner  can  bring  a  lawsuit  before  an  Indonesian  court.  It  is  even  not 
necessary  that  the  foreigner  be  a  resident.  However,  according  to  article  128  of 
the  CCP,  a  national  who  is  called  up  before  court  at  a  lawsuit  launched  by  a 
foreigner,  is  entitled  to  demand  that  the  foreign  plaintiff  should  pay  in  ad- 
vance a  sum  as  security  for  eventual  condemnation  on  his  side  to  pay  costs  and 
damages,  before  the  defendant  will  answer  to  his  claim.  This  institution  is 
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known  by  the  name  "cautio  judicatum  solvi".  It  is  namely  possible  that  a 
plaintiff  will  lose  his  case  and  then  be  condemned  to  pay  costs  and  damages, 
since  it  is  a  principle  in  the  law  of  procedure  that  the  losing  party  will  be  con- 
demned to  pay  the  costs  of  procedure,  which  may  include  the  fee  for  defen- 
dants counsel.  Article  129  CCP  provides  that  the  judgment  allowing  the  de- 
mand for  the  "cautio",  should  fix  the  sum  and  point  out  the  way  in  which  it 
has  to  be  paid.  It  is  according  to  the  provisions  of  the  CCP  possible  to  sum- 
mon a  defendant  who  is  not  domiciled  in  Indonesia,  nor  can  be  found  in  this 
country.  The  summon  will  then  be  done  by  a  so-called  pubUc  summon,  by  an- 
nouncing the  summon  in  the  court  building  and  placing  it  in  the  newspapers.  It 
is  also  possible  to  seize  goods  to  secure  a  claim  launched  before  a  foreign 
court.  The  request  for  the  seizure  has  to  be  done  to  the  president  of  the  court  in 
whose  territory  the  assets  are  located.  Requests  from  foreign  courts  to  hear 
witnesses  or  to  carry  out  investigations  on  the  spot  with  connection  to  a  case, 
are  very  common.  There  are  no  explicit  stipulations  in  the  CCP  concerning  this 
matter,  but  there  have  never  been  difficuhies.  Usually  such  requests  are  pro- 
cessed through  the  diplomatic  channels.  The  department  of  foreign  affairs 
sends  the  requests  to  the  Supreme  Court  and  the  Supreme  Court  transfers  the 
documents  to  the  competent  District  Court  to  carry  out  what  should  be  done. 
The  "proces-verbaal"  (court  proceeding  or  records)  of  the  hearing(s)  or  the  in- 
vestigation(s)  will  then  be  sent  up  to  the  foreign  courts  via  the  same  channels. 


III.  CONVENTIONS 

There  are  some  international  conventions  dealing  with  the  subject  matter 
under  discussion: 

L  The  Convention  on  the  Recognitions  and  Execution  of  Foreign  Judgments 
in  Civil  and  Commercial  Matters  (1966)  and  Supplementary  Protocol 

If  the  Indonesian  Government  is  willing  to  sign  this  convention,  it  would 
certainly  facilitate  reciprocal  enforcements  of  foreign  judgments  in  the  ter- 
ritory of  the  signatory  states. 

As  the  situation  now  stands,  according  to  Article  436  of  the  Code  of  CivU 
Procedure  foreign  judgments  cannot  be  enforced  in  Indonesia. 

2.  Convention  on  the  Taking  of  Evidence  Abroad  in  Civil  or  Commercial 
Matters  (1968) 
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After  the  signing  of  a  bilateral  agreement  on  these  matters  between  the 
Republic  of  Indonesia  and  the  Kingdom  of  Thailand,  on  March  8,  1968,  which 
was  based  upon  the  above  mentioned  convention,  it  is  advisable  that  the  In- 
donesian Government  takes  steps  for  the  signing  of  the  convention  as  soon  as 
possible.  This  will  considerably  facilitate  the  hearings  of  witnesses  and  the  ac- 
ces  to  other  evidence  abroad  in  cases  pending  before  our  national  courts  or  the 
obtaining  of  evidence  in  Indonesia  needed  by  a  foreign  court. 

The  procedure  now  followed,  according  to  which  requests  for  hearings  and 
the  documents  have  to  be  processed  via  the  diplomatic  channels,  needs  a  very 
long  way. 

3.  Convention  on  the  Service  Abroad  of  Judicial  and  Extra  Judicial 
Documents  in  Civil  or  Commercial  Matters  (1965) 

This  convention  has  in  view  the  simplification  of  summons  and  notifica- 
tions. 


IV.  CONCLUSION 

In  the  scheme  of  a  good  cooperation  among  the  ASEAN  countries,  barriers 
to  the  realization  of  rights  and  duties  in  the  field  of  law,  should  be  abolished  as 
soon  as  possible.  A  judgment  of  a  court  of  law  should  be  considered  as  a  docu- 
ment containing  legal  rights  of  a  certain  person.  It  is  in  the  line  of  the  ASEAN 
spirit  that  we  strive  to  secure  the  realization  of  the  rights  of  our  citizens. 

The  provision  of  Article  436  of  the  CCP,  according  to  which  a  foreign  judg- 
ment may  not  be  enforced  in  the  territory  of  Indonesia,  certainly  forms  such  a 
barrier  and  therefore  should  be  abolished.  A  judgment  rendered  in  the  ter- 
ritory of  one  member  state  should  be  executable  in  the  territory  of  another 
member  state,  though  not  directly,  but  via  the  granting  of  a  "fiat  execution" 
or  an  "exequatur"  by  the  President  of  the  District  Court  after  that  the  judg- 
ment has  been  registered  in  the  registers  of  that  court. 

A  retrial  would  be  very  detrimental  for  the  triumphant,  because  to  start  a 
new  action  would  be  expensive  and  often  inconvenient,  for  example  if  the 
witnesses  live  far  away.  Not  yet  to  speak  of  the  loss  of  time,  a  very  important 
thing  for  the  business  world. 
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However,  it  is  reasonable  that  the  national  court  in  the  state  where  enforce- 
ment is  sought,  be  given  the  right  to  examine  the  formal  aspects  of  the  foreign 
judgment,  in  the  first  place'  with  regard  to  the  competency  of  jurisdiction  of 
the  foreign  court.  This  examination  should  take  place  in  the  sence  and  in  the 
manner  as  we  have  Set  forth  above.  Further  the  national  judge  should  be  enti- 
tled to  take  into  consideration  whether  an  execution  of  the  foreign  judgment 
would  contravene  the  public  policy  in  his  country  or  not.  In  the  case  of  a 
pecuniary  obligation  imposed  in  the  judgment  (a  so-called  "money  judg- 
ment"), we  do  not  see  any  reason  which  may  endanger  the  public  policy  in  the 
national  state  where  enforcement  is  sought,  so  that  this  kind  of  judgments 
are  always  executable.  However,  imprisonment  of  a  debtor  for  his  debts  must 
be  considered  as  violating  the  pubHc  policy  in  Indonesia,  since  (in  1963)  the 
Supreme  Court  has  ruled  that  such  was  in  contravention  to  humanity  as  con- 
tained in  the  Pancasila,  the  Indonesian  State  Philosophy. 

As  for  judgments  imposing  a  specific  performance,  the  national  court 
should  be  entitled  to  examine  whether  the  national  law  permits  such  perfor- 
mance in  the  same  case.  If  the  national  law,  for  the  same  case,  does  not  allow  a 
specific  performance,  the  national  court  should  refuse  the  enforcement. 

As  we  know,  according  to  the  Indonesian  legal  system,  specific  perfor- 
mances are  only  allowed  with  regard  to  obligations  to  perform  something 
which  can  also  be  done  by  another  person  than  the  debtor  or  an  obligation  to 
refrain  from  doing  something  (Articles  1240  and  1241  Civil  Code).  Also  the 
provision  of  Article  128  CCP  disposing  the  payment  of  a  "cautio"  is  in  our 
opinion  not  in  conformation  to  the  spirit  of  cooperation  among  the  ASEAN 
countries. 

Since  judgments,  in  our  proposal,  should  be  executable  reciprocally,  an 
eventual  condemnation  of  costs  and  fees  on  the  side  of  the  plaintiff  (a  "money 
judgment")  could  be  enforced  in  his  country  without  any  difficulty. 

Further  the  transferring  of  the  bilateral  agreement  of  March  8,  1968,  on 
Judicial  Cooperation,  between  the  RepubHc  of  Indonesia  and  the  Kingdom  of 
Thailand,  into  a  multilateral  agreement  between  the  member  states  of 
ASEAN,  would  be  very  advisable. 


THE  DEVELOPING  COUNTRIES  AND 
THE  LAW  OF  THE  SEA  CON- 
FERENCE* 


Hasjim  DJALAL 


1.  APPROACHES 

Toward  the  end  of  the  1960s  the  United  States  and  the  Soviet  Union  were 
busy  sounding  around  the  world  the  need  for  an  international  conference  on 
the  Law  of  the  Sea  to  settle  the  questions  of  the  limit  of  territorial  sea  and  the 
related  question  of  passage  through  international  straits,  the  questions  of 
fisheries,  and  the  extent  of  coastal  states  sovereign  rights  over  the  resources  of 
the  continental  shelf  along  their  coasts. 

The  two  countries  seemed  to  be  concerned  primarily  with  the  need  to  solve 
problems  which  in  their  views  had  not  been  satisfactorily  solved  by  the  Geneva 
Convention  1958  or  problems  on  which  the  rules  of  customary  international 
law  were  not  clear  or  non-existent.  Generally  representing  the  positions  of  the 
developed  countries,  they  were  primarily  concerned  with  safeguarding  as 
much  as  possible  the  customary  rules  of  international  law,  especially  those  re- 
lating to  the  freedoms  of  the  sea.  Most  developing  countries,  however,  would, 
like  to  discuss  all  the  problems  of  the  law  of  the  sea  and  were  also  concerned 
with  adjusting  or  amending  those  rules  which  were  no  longer  capable  of 
meeting  new  developments  or  situations,  including  some  rules  on  the  freedoms 
of  the  sea.  I  believed  this  was  one  of  the  basic  differences  between  the  ap- 
proach of  the  developing  and  the  developed  countries  in  negotiating  the  Law 
of  the  Sea  provisions. 

Most  developing  countries  seemed  to  have  little  faith  in  the  basic  tenets  of 
international  law  of  the  sea  as  the  maritime  industrial  countries  would  like  to 


*  Speech  delivered  at  Columbia  University,  New  York,  October  17,  1980.  Opinions  expressed  in 
this  paper,  however,  are  totally  personal  and  do  not  necessarily  reflect  the  opinions  of  the 
Indonesian  Government. 
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see,  mainly  the  freedoms  of  the  sea.  Most  of  the  developing  countries  gained 
their  independence  only  after  the  Second  World  War,  especially  after  1958, 
while  those  "freedoms  of  the  sea"  had  been  developed  by  the  European 
Powers  long  before  the  developing  countries  came  into  being.  In  fact,  some  of 
the  rules  of  international  law  at  that  time  had  had  the  effect  of  subjugating 
them.  It  was  no  secret  that  the  principles  of  the  freedoms  of  the  sea  were  large- 
ly written  by  Grotius  in  early  17th  century  at  the  request  of  the  Dutch  East  In- 
dia Company  to  justify  its  navigation  to  the  East  (the  present  Indonesia). 
Grotius  was  asked  to  write  such  a  thesis  against  Portugal  which  at  that  time 
dominated  the  Indian  Ocean. 

The  teaching  of  Grotius,  while  useful  to  the  Dutch  and  the  East  India  Com- 
pany, had  resulted  in  the  colonization  of  Indonesia  for  more  than  three  cen- 
turies. Indonesia  was  not  an  isolated  case;  in  fact  the  conquest  of  what  now 
had  become  independent  developing  countries  were  to  a  large  extent  facilitated 
by  the  principles  of  the  freedoms  of  the  sea  as  practiced  at  that  time.  The 
freedoms  of  the  sea  in  the  past,  in  effect,  meant  the  freedoms  of  those  who  had 
the  navy  to  control  the  oceans,  thus  controlling  the  world. 

It  was  therefore  not  surprising  that  the  Law  of  the  Sea  Conference  witness- 
ed in  essence  a  "revolt"  of  the  developing  countries  against  the  old  concept  of 
the  freedoms  of  the  sea. 

The  First  United  Nations  Conference  on  the  Law  of  the  Sea  in  1958,  while 
attempting  to  harmonize  the  new  Law  of  the  Sea  with  new  developments,  was 
successful  only  to  a  degree.  It  had  partial  success  in  determining  some  regimes 
on  nagivation  through  territorial  seas,  including  straits,  and  some  regimes  on 
fisheries,  high  seas  and  continental  shelf.  It  failed,  however,  in  making  some 
critical  rules  on  some  of  those  issues,  such  as  the  precise  limits  of  the  territorial 
sea  and  the  continental  shelf. 

Thus,  while  the  developed  maritime  industrial  countries  at  the  end  of 
1960s/early  1970s  were  advancing  the  three  issues  mentioned  early  as  items  for 
the  Law  of  the  Sea  Conference,  the  developing  countries  were  thinking  of  a 
host  of  other  issues  that  needed  regulations: 

a.  Islands  and  archipelagic  states,  which  became  independent  after  the  Second 
World  War,  were  demanding  attention  to  their  problems,  arguing  that  the 
existing  rules  of  international  law  were  primarily  devised  to  suit  the  in- 
terests of  continental  and  industrial  countries  with  little  or  no  concern  for 
the  interests  of  the  non-industrial  island  or  archipelagic  states. 

b .  States  having  minimal  or  no  coast  line  were  demanding  attention  that  their 
interests  in  access  to  the  sea  as  well  as  to  the  resources  of  the  sea  should  not 
at  all  be  ignored. 
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c.  States  bordering  on  closed  or  semi-enclosed  seas  were  demanding  specific 
regime  for  the  seas  concerned. 

d .  The  developing  countries  would  like  to  see  that  the  regime  of  the  high  seas 
be  clearly  defined  and  that  the  freedoms  of  navigation  on  the  high  seas  be 
properly  regulated. 

e.  The  developing  countries  insisted  that  the  seabed  area  beyond  the  limit  of 
national  jurisdiction  should  be  regarded  as  Common  Heritage  of  Mankind 
and,  therefore,  could  be  exploited  only  for  the  benefit  of  mankind  as  a 
whole  under  the  regime  to  be  established  for  the  International  Seabed  Area. 

f .  The  developing  countries  were  concerned  that  an  equitable  regime  for  inter- 
national seabed  area  could  only  be  created  if  the  resources  were  managed 
by  an  International  Seabed  Authority  and  exploited  by  its  enterprise.  To 
achieve  these  objectives  the  issue  of  transfer  of  technology  and  financial 
matters  as  well  as  the  policies  of  exploitation  became  crucial. 

g.  The  developing  countries  were  also  interested  to  see  that  the  preservation  of 
ocean  environment,  its  protection  from  pollution,  as  well  as  the  conduct  of 
scientific  research  in  the  area  were  properly  regulated. 

h .  There  were  numerous  other  issues  related  to  the  Law  of  the  Sea  which  the 
developing  countries  would  like  to  regulate. 

The  developing  countries  were,  therefore,  aiming  at  the  conclusion  of  a 
Law  of  the  Sea  Convention  which  would  cover  comprehensively  all  issues  of 
the  Law  of  the  Sea.  This  was  the  second  basic  position  of  the  developing  coun- 
tries in  preparing  for  the  Law  of  the  Sea  Conference.  It  took  the  United  Na- 
tions Seabed  Committee  more  than  two  years  to  agree  on  a  Hst  of  subjects  and 
issues  to  be  discussed  in  the  Conference.  It  was  therefore  not  surprising  that 
the  Conference  had  taken  so  many  years  to  grapple  with  those  numerous 
issues. 

2.  NAVIGATIONAL  ISSUES 

Various  factors  and  developments  had  led  to  the  necessity  of  convening  the 
Third  U.N.  Conference  on  the  Law  of  the  Sea,  particularly  political  and 
strategic  factors.  The  Soviet  Union,  the  first  country  which  adopted  the 
12-mile  limit  for  its  territorial  sea  in  1911,  had  by  the  end  of  the  1960s  de- 
veloped maritime  capabilities  to  the  extent  that  by  the  following  decade  it  has 
grown  into  a  world  naval  power,  having  warships  roaming  the  world  oceans. 
By  1970,  it  could  safely  be  assumed  that  the  Soviet  Union  was  no  longer  a  mere 
continental  power,  but  had  become  an  important  maritime  power  as  well.  Its 
presence  was  already  strongly  felt  in  the  Indian  Ocean  by  the  middle  of  the 
1970s.  This  development  had  necessitated  the  change  in  position  of  the  Soviet 
Union  from  the  continentally-oriented  power  of  the  previous  centuries  into  a 
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maritime-oriented  power  as  well,  demanding  the  freedom  of  the  sea  and  the 
freedom  of  transit  through  straits  of  other  countries. 

At  about  the  same  time  there  have  been  some  developments  also  in  the 
United  States'  worldwide  strategy.  By  1969,  the  United  States  had  announced 
the  so-called  Guam  or  Nixon  Doctrine  in  which  it  was  reducing,  to  the  point  of 
near  abandoning,  its  involvement  in  land  conflicts  in  the  Asian  mainland  and 
shifted  the  emphasis  of  its  attention  to  what  was  then  called  "offshore 
strategy".  The  United  States  involvement  in  Vietnam  and  its  traumatic  effects 
had  caused  the  United  States  to  pursue  a  strategy  which  would  give  more  em- 
phasis to  the  development  of  mobile  naval  forces  through  the  offshore  areas  of 
the  Asian  mainland. 

Both  the  changing  United  States  strategy  and  the  development  of  the  Soviet 
naval  forces  required  freedom  of  navigation,  including  the  right  of  free  transit 
through  straits  used  for  international  navigation.  This  would  not  be  easy, 
because  more  and  more  straits  were  becoming  parts  of  territorial  seas  of 
coastal  states. 

As  it  was  known,  although  there  had  been  no  worldwide  agreement  on  the 
precise  limit  of  the  territorial  sea,  it  was  however  clear  that  there  were  more 
and  more  states  applying  the  12  mile  territorial  sea,  making  a  traditional 
Western  limit  of  3  miles  more  obsolete  than  ever.  It  was  safe  to  assume  that, 
with  or  without  the  Law  of  the  Sea  Conference,  the  customary  rules  of  interna- 
tional law  would  have  made  the  12  mile  limit  territorial  sea  a  strong  rule  of  In- 
ternational Law,  if  not  the  rule  of  International  Law. 

This  development  surely  raised  concern  among  the  maritime  powers, 
especially  if  one  remembered  that  the  existing  rule  of  international  law 
recognized  the  principle  of  innocent  passage,  not  freedom  of  navigation, 
through  straits  used  for  international  navigation  as  stated  in  Article  16 
paragraph  4  of  the  Geneva  Convention  of  1958  on  "The  Territorial  Sea  and 
the  Contiguous  Zone".  The  article  stated  as  follows: 

"There  shall  be  no  suspension  of  the  innocent  passage  of  foreign  ships  through  the  straits, 
which  are  used  for  international  navigation  between  one  part  of  the  high  seas  and  another 
part  of  the  high  seas  or  the  territorial  sea  of  a  foreign  State." 

It  was  clear  that,  according  to  the  Geneva  Convention  of  1958,  the  regime 
of  passage  through  straits  used  for  international  navigation  was  definitely  the 
regime  of  Innocent  Passage,  although  in  one  aspect  it  differed  from  the  regime 
of  innocent  passage  in  normal  territorial  sea,  namely  that  ,  such  passage  in 
straits  should  not  be  suspended. 
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The  United  States  and  the  Soviet  Union  claimed  by  the  end  of  1960s  that 
the  application  of  the  12  mile  territorial  sea  would  make  some  116  straits 
around  the  world  parts  of  the  territorial  seas  of  their  coastal  states.  It  was, 
therefore,  obvious  that  the  two  countries  were  concerned  that  unless 
something  was  done,  the  regime  through  such  straits  would  be  the  regime  of 
innocent  passage.  Such  regime,  it  was  feared,  would  cause  difficulties  to  the 
global  naval  movements. 

For  all  these  reasons  it  was  obvious  that  the  first  objective  of  the  United 
States  and  the  Soviet  Union  in  the  Law  of  the  Sea  Conference  was  to  ensure 
that  the  development  and  the  acceptance  of  the  12  mile  territorial  sea  limit 
would  not  cause  harm  to  their  worldwide  naval  movements.  It  was  interesting 
to  see  at  that  time  that  the  United  States'  and  the  Soviet  Union's  approach 
through  the  Law  of  the  Sea  Conference  on  this  matter  was  so  similar  as  to 
create  the  impression  that  they  were  coordinated,  if  not  jointly  conceived. 

The  United  States  and  the  Soviet  Union  were  both  hammering  this  theme 
around  the  world  at  the  end  of  the  1960s  and  early  1970s.  It  was  emphasized 
throughout  that  they  could  accept  the  12  mile  territorial  sea  limit  only  if  there 
was  a  guarantee  for  the  right  of  transit  passage  through  straits  used  for  inter- 
national navigation. 

On  the  other  hand,  the  developing  straits  states  were  looking  at  the  pro- 
blem differently.  First,  they  were  not  so  concerned  with  the  global  naval 
strategic  requirements,  sugar-coated  with  the  needs  of  mankind  and  interna- 
tional trade.  In  effect  they  were  concern  with  the  possibility  that  the  freedom 
of  passage  of  warships  through  their  straits  would  endanger  their  security,  na- 
tional sovereignty,  and  perhaps  would  involve  them  in  conflicts  among  outside 
powers  in  which  they  had  no  desire  or  interest  to  participate.  Second,  they 
believed  that  the  existing  rule  of  international  law,  as  stated  above,  did  not 
recognize  the  freedom  of  navigation  through  territorial  sea  whether  or  not  that 
territorial  sea  was  part  of  a  strait  used  for  international  navigation.  For  them, 
the  territorial  sea  was  one  and  indivisable,  and  the  regime  of  navigation  could 
only  be  the  regime  of  innocent  passage.  Moreover,  it  was  hard  for  them  to  ac- 
cept why  the  superpowers,  in  adhering  to  the  12  mile  territorial  sea  limit,  which 
one  of  them  had  adopted  and  which  had  grown  into  a  rule  of  customary  inter- 
national law,  should  now  predicate  their  adherence  to  the  rule  with  conditions 
when  developing  states  decided  to  apply  that  rule  to  themselves. 

It  seemed  that  the  maritime  powers  have  succeeded  in  achieving  their  ob- 
jectives on  this  issue.  Various  factors  had  contributed  to  this  result.  First,  the 
maritime  countries  insisted  that  the  problem  of  passage  through  straits  used 
for  international  navigation  was  an  issue  that  would  "make  or  break"  the 


64 


THE  INDONESIAN  QUARTERLY,  IX/ 1 


Conference,  and  unless  this  issue  was  solved  to  their  satisfaction,  no  law  of  the 
sea  text  would  be  acceptable  to  them  and,  therefore,  there  would  be  no  Law  of 
the  Sea  Convention.  Second,  the  developing  straits  states  were  antagonized 
against  mankind,  arguing  that  the  freedom  of  navigation  through  the  straits 
was  for  the  benefit  of  mankind  and  international  trade,  despite  the  facts  that 
commercial  vessels  had  had  no  difficulty  whatsoever  with  the  regime  of  inno- 
cent passage  through  a  strait  used  for  international  navigation.  Third,  the 
straits  states  were  outmaneuvered  through  some  countries  which  were  sym- 
pathetic to  the  maritime  countries.  It  was  no  longer  a  secret  that  the  basic  texts 
on  the  regime  of  straits  as  they  now  appeared  in  the  ICNT  was  drafted  by  a 
small  group  of  some  maritime  powers  in  cooperation  with  a  few  other  coun- 
tries, some  of  them  had  nothing  to  do  with  the  straits  issues.  Fourth,  the  group 
of  straits  states  was  not  strongly  united  and  the  division  was  made  easier  by  the 
fact  that  the  straits  states  themselves  had  also  various  other  interests  to  take 
care  of.  Finally,  through  some  strange  procedure  in  the  Second  Committee 
later  on,  namely  the  so-called  "rule  of  silence",  the  straits  states  were  made, 
from  year  to  year,  to  appear  as  a  minority  group  and  the  states  which  did  not 
express  their  views  on  the  matter  were  considered  to  agree  with  the  ICNT  text 
on  straits.  The  "rule  of  silence"  had  certified  the  death  warrant  of  the  struggle 
of  the  straits  states. 

The  present  texts  of  the  ICNT  relating  to  the  straits,  therefore,  was 
primarily  a  victory  for  the  maritime  powers.  The  developing  countries,  which 
during  the  early  parts  of  the  Conference  supported  the  position  of  the  straits 
states  now  seemed  prepared  to  accept  the  straits  articles  within  a  broad 
package  of  the  Law  of  the  Sea  negotiations. 

I  myself  was  amazed  at  the  rigor  the  United  States  was  pursuing  this  objec- 
tive. I  could  understand  it  if  the  Soviet  Union  were  pursuing  it  with  the  intensi- 
ty it  did,  because  it  was  trying  to  get  out  of  its  centuries-old  continental 
outlook,  the  needs  of  its  growing  naval  forces,  and  its  unfamiliarity  and  lack 
of  influence  in  far  distant  waterways  and  oceans.  The  United  States  on  the 
other  hand,  had  none  or  little  of  the  Soviet  worries.  First,  the  United  States 
had  been  all  along  a  maritime  power,  whose  presence  and  influence  were  felt  in 
distant  waters.  Second,  practically  all  the  straits  states  in  whose  territory  the 
important  straits  were  located  were  basically  friendly  to  the  West  and  to  the 
United  States.  Third,  the  United  States  would  be  able  to  guarantee  its  mobility 
far  better  by  cultivating  those  friendships  rather  than  by  pushing  the  legality  of 
the  freedom  of  passage,  and  by  so  doing  helped  the  Soviet  Union  to  achieve  its 
objectives. 

Of  course  the  right  of  transit  passage  through  straits  used  for  international 
navigation  was  important  to  the  United  States.  But  I  felt  that  it  was  more  im- 
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portant  to  the  Soviet  Union  than  it  was  to  the  United  States.  The  fact  that  this 
regime  was  now  incorporated  in  the  ICNT,  in  my  mind,  brought  more  benefit 
to  the  Soviet  Union  than  to  the  United  States,  much  less  to  the  developing 
straits  states  themselves. 

It  should  be  pointed  out,  however,  that  there  was  still  a  significant 
"revoh"  among  the  developing  countries  on  this  issue.  While  various  voices  of 
dissent  were  still  heard  from  some  straits  states  from  time  to  time,  a  much 
stronger  voice  was  made  by  some  50  coastal  states  which  demanded  the  accep- 
tance of  the  principle  of  prior  authorization  or  prior  notification  for  the  inno- 
cent passage  of  warships  through  territorial  seas.  The  big  maritime  countries 
choose  to  ignore  this  voice,  claiming  that  the  acceptance  of  such  a  principle 
would  break  the  Conference. 


3.  RESOURCES  ISSUE 

a.  Living  Resources 

The  resources  of  the  sea  had  become  better  known  and  more  important  to 
the  wprld.  The  existing  rule  of  international  law  as  reflected  in  the  Geneva 
Convention  of  1958  on  "Fishing  and  Conservation  of  the  Living  Resources  of 
the  High  Seas",  recognized  that  "a  coastal  State  has  a  special  interest  in  the 
maintenance  of  the  productivity  of  the  living  resources  in  any  area  of  the  high 
seas  adjacent  to  its  territorial  sea"  (Article  6  (1)  of  the  Convention).  Although 
the  Convention  recognized  the  "special  interests"  of  the  coastal  states  in  the 
fisheries  resources  beyond  their  territorial  sea,  the  fact  was  that  those 
resources  were  exploited  more  by  the  far  distant  fishing  nations  than  by  the 
coastal  states  themselves.  Various  countries,  especially  the  developing  coun- 
tries, were  not  at  all  happy  with  this  situation.  Some  of  them  had  to  claim  ter- 
ritorial seas  up  to  200  miles  in  order  to  safeguard  the  fisheries  resources  along 
their  coast.  More  and  more  developing  countries  were  concerned  with  the  con- 
servation and  the  development  of  their  coastal  resources  for  the  benefit  of 
their  own  people  rather  than  for  the  benefit  of  the  far  distant  fishing  nations. 

The  maritime  countries,  some  of  whom  were  themselves  coastal  states 
having  interest  in  conserving  the  resources  along  their  coast,  began  to  see  this 
problem  and,  therefore,  were  prepared  to  discuss  it.  It  was,  therefore,  agreed 
that  the  problems  of  fisheries  should  be  discussed  in  the  Law  of  the  Sea  Con- 
ference. 

With  regard  to  the  conflict  relating  to  the  resources  allocation,  it  would 
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seem  to  me  that  the  Law  of  the  Sea  texts  in  the  ICNT  had  been  successful  in 
solving  this  problem,  namely  that  the  coastal  states  should,  in  the  Exclusive 
Economic  Zone  (EEZ),  have  "sovereign  rights  for  the  purpose  of  exploring 
and  exploiting,  conserving  and  managing  the  natural  resources  whether  living 
or  non-Hving  of  the  seabed  and  sub-soil  and  the  adjacent  waters,  and  with 
regard  to  other  activities  for  the  economic  exploitation  and  exploration  of  the 
zone,  such  as  the  production  of  energy  from  the  water,  currents  and  winds", 
(Article  56  (1)  of  the  ICNT  Rev.  2  and  Rev.  3). 

At  the  same  time  the  land-locked  and  geographically  disadvantaged  states 
in  the  same  region  or  sub-region  should  "have  the  same  right  to  participate,  on 
an  equitable  basis,  in  the  exploitation  of  an  appropriate  part  of  the  surplus  of 
the  living  resources  of  the  exclusive  economic  zone  of  coastal  states  of  the 

same  sub-region  or  region  "  (Article  69  (1)  and  70  (1)  of  the  ICNT  Rev.  2 

and  3). 

It  would  seem  to  me  that  this  solution  was  going  to  stick,  despite  the  fact 
that  a  few  land-locked  countries  still  insisted  that  the  best  approach  to  solve  the 
problems  would  be  through  the  creation  of  a  regional  economic  zone,  rather 
than  through  regional  participation  in  exploiting  the  resources  of  the  exclusive 
economic  zone  of  the  coastal  states. 

It  was  interesting  to  note  in  this  regard  that  the  developed  countries,  while 
reluctant  to  accept  the  concept  of  the  EEZ  in  its  early  stages,  were  later  among 
the  first  countries  to  adopt  it  for  the  protection  of  their  fisheries  resources 
within  200  miles  from  their  coasts.  In  this  case,  the  developed  countries  had 
been  more  successful  in  reaping  the  benefit  from  a  law  of  the  Sea  concept 
which  was  originally  intended  to  safeguard  the  interests  of  the  developing 
coastal  states. 

Although  the  conflict  involving  the  issues  of  resources  of  the  Exclusive 
Economic  Zone  was  more  of  a  conflict  between  coastal  states  (whether  they 
are  maritime  powers  or  developing  and  those  of  the  land-locked  and 
geographically  disadvantaged  states,  the  issue  of  the  legal  status  of  the  EEZ 
was  primarily  a  conflict  between  the  developing  coastal  states  and  those  of 
developed  maritime  powers. 

Most  developing  countries,  while  prepared  to  accept  a  much  less  stringent 
regime  in  the  EEZ  than  the  much  stronger  regime  of  the  Territorial  Sea  within 
the  200  mile  zone,  were  nevertheless  opposed  to  the  notion  advanced  by  the 
highly  developed  maritime  powers,  that  would  continue  to  regard  the  EEZ  as 
part  of  the  High  Seas.  The  developing  countries  considered  the  EEZ  a  regime 
sui  generis,  not  part  of  the  high  seas,  although  they  were  prepared  to  accept  the 
relevant  and  clearly  enumerated  freedoms  of  the  High  Seas  in  the  EEZ. 
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Fortunately,  this  more  or  less  academic  question  had  been  solved  by  simply 
saying  that  the  specific  High  Seas  provisions  in  Part  VII  of  the  ICNT  should 
apply  only  to  "all  parts  of  the  sea  that  are  not  included  in  the  EEZ,  in  the  ter- 
ritorial sea  or  in  the  internal  waters  of  a  state,  or  in  the  archipelagic  waters  of 
an  archipelagic  state"  (Article  86  of  the  ICNT),  although  some  clearly 
enumerated  provisions  on  the  High  Seas  may  continue  to  be  applicable  for  the 
EEZ  (Article  58  (2)  of  the  ICNT  Rev.  2  and  Rev.  3). 

b.  Continental  Shelf 

Another  issue  related  to  the  resources  was  the  issue  of  the  continental  shelf. 
The  Geneva  Convention  of  1958  on  the  Continental  Shelf  was  a  lawyers 
masterpiece  in  vagueness.  The  Convention  defined  the  Continental  Shelf, 
whose  resources  belonged  to  the  sovereign  rights  of  the  coastal  states  as 
"the  seabed  and  sub-soil  of  the  submarine  areas  adjacent  to  the  coast,  but  out- 
side the  area  of  the  territorial  sea,  to  a  depth  of  200  meters,  or  beyond  that 
limit  to  where  the  depth  of  the  superajacent  waters  admits  of  the  exploitation 
of  the  natural  resources  of  the  said  area"  (Article  1  of  the  Convention). 

The  first  part  of  the  definition  was  clear  enough,  because  it  defined  the 
continental  shelf  to  at  least  up  to  the  outer  limit  of  the  200  meters  isobath 
along  the  coasts.  The  second  part  of  the  definition  was,  however,  both  mean- 
ingful and  meaningless.  It  was  meaningful  to  the  coastal  states  since  it 
presented  to  them  the  opportunity  to  claim  natural  resources  in  the  seabed  and 
sub-soil  areas  along  their  coast  practically  to  the  limit  they  desired.  It  was 
meaningless,  because  it  did  not  at  all,  as  a  rule,  give  any  clarity. 

The  absurdity  became  manifested  when  in  1967  Ambassador  Arvid  Pardo 
of  Malta  began  talking  about  the  resources  of  the  oceans  which,  fortunately, 
everyone  agreed  should  belong  to  mankind.  No  one  knew,  however,  where  this 
area  should  start  and  where  the  continental  shelf  of  a  coastal  state  should  end. 

It  was,  therefore,  essential  for  the  world  to  know  the  limit  of  the  coastal 
states  sovereign  rights  over  the  resources  of  the  continental  shelf.  This  issue 
also  formed  another  item  of  the  Law  of  the  Sea  Conference. 

Like  in  the  regime  of  the  EEZ,  the  conflict  regarding  the  limit  of  the  con- 
tinental shelf  of  coastal  states  was  more  between  the  coastal  states  and  the 
land-locked  and  geographically  disadvantaged  states  rather  than  between  the 
developing  and  the  developed  states.  Coastal  states,  including  the  developed 
states  were  determined  to  safeguard  their  sovereign  rights  over  the  resources  of 
the  continental  shelf  (which  was  already  legally  justified  under  the  Geneva 
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Convention  1958)  as  well  as  to  advance  their  claims  that  such  continental  shelf 
should  extend  "throughout  the  natural  prolongation  of  its  (their)  land  ter- 
ritory to  the  outer  edge  of  the  continental  margin,  or  to  a  distance  of  200 
nautical  miles  from  the  baselines  from  which  the  breadth  of  the  territorial  sea 
is  measured  where  the  outer  edge  of  the  continental  margin  does  not  extend  up 
to  that  distance".  (Article  71  (1)  of  the  ICNT  Rev.  2)  The  new  notion  of  con- 
tinental shelf  was,  therefore,  somewhat  different  from  the  notion  of  1958;  if  in 
1958  the  shelf  was  judged  by  the  criteria  of  200  metres  isobath  and  beyond  that 
by  the  "exploitability"  test,  in  1980s  it  would  be  judged  by  a  distance  of  200 
miles  from  the  basehnes  and  beyond  that  by  the  "natural  prolongation" 
criteria  (Article  76  (1)  of  the  ICNT),  which  later  on  was  developed  into 
"thickness  of  sedimentary  rocks"  criteria  (Article  76  (4)  of  the  ICNT),  which 
in  turn  was  qualified  by  various  distance  limitations. 

It  would  seem  to  me  that  this  solution  would  stick,  despite  the  fact  that 
some  African,  Arab,  and  land-locked  and  geographically  disadvantaged  states 
were  still  demanding  that  the  outer  limit  of  the  continental  shelf  be  limited  on- 
ly to  200  miles. 

Equally,  the  issue  of  revenue  sharing  for  the  exploitation  of  the  non-living 
resources  of  the  continental  shelf  beyond  200  nautical  miles  seemed  to  have 
been  settled,  despite  the  demand  of  some  land-locked  and  geographically 
disadvantaged  states  (LL  &  CDS)  for  a  much  bigger  share  in  the  revenue  from 
such  exploitation.  As  stipulated  in  Article  82  (2)  of  the  ICNT,  the  revenue 
sharing  shall  be  made  "annually  with  respect  to  all  production  at  a  site  after 
the  first  5  years  of  production  at  that  site,  to  the  amount  of  1  %  of  the  value  or 
volume  of  such  production,  and  the  rate  shall  increase  by  l°/o  for  each  subse- 
quent year  until  the  12th  year  and  shall  remain  at  7%  thereafter", 

c.  International  Seabed  Area 

The  developing  countries  were  also  concerned  with  the  resources  of  the 
seabed  are  beyond  the  limit  of  national  jurisdiction,  especially  in  the  absence 
of  a  clear  definition  of  the  continental  shelf  under  the  then-existing  rules  of  in- 
ternational law.  Pardo's  speech  at  the  U.N.  in  1967  announcing  the  existence 
of  tremendous  mineral  resources  covering  the  deep  ocean  floor,  resulted  in  the 
formation  of  an  Ad  Hoc  United  Nations  Committee  to  study  the  problems.  By 
December  1968,  the  U.N.  General  Assembly  was  able  to  adopt  a  resolution 
declaring  that  the  exploitation  of  the  natural  resources  of  the  ocean  floor 
beyond  the  limit  of  national  jurisdiction  should  be  conducted  for  the  benefit  of 
mankind  as  a  whole  taking  into  particular  account  the  interest  of  the  develop- 
ing countries.  The  resolution  also  established  the  U.N.  Committee  on  the 
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peaceful  uses  of  the  seabed  and  ocean  floor  beyond  the  limit  of  national 
jurisdiction,  generally  known  as  the  U.N.  Seabed  Committee. 

In  1969,  the  U.N.  General  Assembly  adopted  a  resolution  calling  for  the 
moratorium  of  the  seabed  exploitation  pending  the  establishment  of  an  inter- 
national regime  to  regulate  and  conduct  the  exploitation.  Later  the  General 
Assembly  on  December  17,  1970,  adopted  another  resolution  proclaiming  that 
the  seabed  and  its  sub-soil  as  well  as  all  the  natural  resources  contained  therein 
beyond  the  limit  of  national  jurisdiction  were  common  heritage  of  mankind; 
the  seabed  area  arid  its  sub-soil  could  not  be  appropriated  or  be  subjected  to 
sovereignty  or  sovereign  rights  of  any  statfes;  that  all  activities  of  exploration 
and  exploitation  of  the  natural  resources  in  the  seabed  and  its  sub-soil  should 
be  regulated  by  an  international  regime  to  be  established;  that  the  seabed  area 
should  only  be  used  for  pfeaceful  purposes;  and  that  appropriate  actions 
should  be  taken  to  protect  marine  environment  and  ecology  of  flora  and  fauna 
of  the  area. 

This  declaration  manifested  clearly  the  concern  of  the  world  community, 
shared  and  supported  by  the  developing  countries,  for  the  rational  develop- 
ment of  the  international  seabed  area,  its  sub-soil  as  well  as  all  the  resources 
contained  therein.  Since  the  resolution  was  supported  by  an  extremely  large 
majority  of  states,  it  would  be  anachronism  to  claim  that  the  resources  of  the 
seabed  area  beyond  the  limits  of  national  jurisdiction  were  still  the  resources  of 
the  high  seas,  free  for  all  to  exploit.  This  was  the  basic  issue  confronting  the 
developing  countries  and  a  few  developed  countries  in  formulating  the  regime 
for  international  seabed  area  and  its  resources  during  the  last  decade. 

Starting  from  the  premise  that  the  international  seabed  area,  its  sub-soil 
and  all  the  resources  contained  therein  belonged  to  mankind  as  a  whole, 
developing  countries  wished  to  see  the  resources  being  developed  rationally, 
taking  into  account  its  potential  adverse  effects  on  the  development  of  the 
resources  of  land-based  produces  countries.  The  resources  should  be 
developed  by  an  effective  and  viable  enterprise  and  that  the  profits  derived 
therefrom  should  be  used  primarily  to  help  the  developing  countries.  For  this 
purpose  the  developing  countries  insisted  on  the  necessity  of  having  an 
Authority,  in  this  case  the  Assembly,  having  powers  over  the  policies  of  ex- 
ploitation. 

In  order  to  create  and  develop  an  effective  and  viable  enterprise,  the 
developing  countries  were  concerned  with  the  need  for  an  adequate  financial 
arrangement  as  well  as  for  an  effective  transfer  of  technology  to  the  Enterprise 
and  to  the  developing  countries.  The  developed  industrial  countries,  on  the 
other  hand,  were  more  concerned  with  obtaining  the  strategic  and  important 
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natural  resources  for  their  own  industries  at  the  cheapest  and  easiest  possible 
terms.  Based  on  the  principles  of  the  freedom  of  the  sea  with  regard  to  those 
seabed  resources,  they  argued  that  the  role  of  the  Authority  should  be 
minimized.  They  were  not  eager  to  agree  on  a  more  generous  provision  of 
financial  arrangements  and  transfer  of  technology  in  order  to  develop  an  ef- 
fective and  viable  enterprise.  Unhappily,  to  the  chagrin  of  the  developing 
countries,  they  even  went  so  far  as  to  enact  unilateral  national  legislation  for 
the  exploitation  of  the  seabed  resources,  which  had  already  been  proclaimed  as 
the  Common  Heritage  of  Mankind.  It  was  inconceivable  for  the  developing 
countries  that  the  industrial  countries,  after  acknowledging  the  principle  of 
Common  Heritage  of  Mankind,  and  while  negotiations  were  going  on,  should 
now  have  adopted  such  unilateral  action  for  the  exploration  and  exploitation 
of  the  resources  of  the  international  seabed  area. 

The  long  years  of  negotiations  with  regard  to  the  exploration  and  exploita- 
tion of  the  resources  of  the  seabed  area  beyond  the  limit  of  national  jurisdic- 
tion seemed  to  have  reached  compromises  on  the  various  aspects  involved.  If 
these  compromises  were  workable,  it  would  become  clearer  that  the  enactment 
of  unilateral  national  legislation  would  not  only  be  unnecessary,  but  also 
created  bad  feelings  towards  the  negotiating  technique  of  the  highly  in- 
dustrialized countries  as  well. 


4.  THE  RESULTS  OF  THE  LAW  OF  THE  SEA  CONFERENCE 

After  a  few  years  of  preparation,  begun  by  the  U:N.  Ad  Hoc  Seabed  Com- 
mittee, later  by  the  U.N.  Seabed  Committee,  the  Law  of  the  Sea  Conference 
began  procedural  sessions  in  December  1973,  and  by  1980  it  had  already  pass- 
ed through  nine  substantive  Sessions.  Some  of  the  Sessions  consisted  of  two 
Meetings,  each  lasted  four  to  six  weeks.  Those  intensive  and  lengthy  delibera- 
tions had  resulted  in  various  basic  understandings  with  regard  to  the  contents 
of  the  future  Law  of  the  Sea  Convention.  Some  of  the  understandings,  which 
perhaps  had  become  informal  agreements,  contained  codifications  of  the  ex- 
isting rules  of  International  Law,  some  contained  modifications  of  the  existing 
rules,  while  some  contained  totally  new  rules  which  in  many  respects  were 
quite  revolutionary.  Among  the  main  thrusts  of  the  basic  text  seemed  to  be: 
a.  The  recognition  of  the  special  interests  and  rights  of  the  coastal  states  over 
the  resources  of  the  seas  along  their  coasts,  either  living  or  non-living.  In 
this  context  there  seemed  to  be  agreement  already  on  the  use  of  straight 
baselines,  the  12  miles  Territorial  Sea,  24  miles  Contiguous  Zone,  200  miles 
Exclusive  Economic  Zone,  and  Continental  Shelf  up  to  200  miles  or  beyoad 
that  to  the  outer  limit  of  the  continental  margin  defined  by  the  thickness  of 
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the  sedimentary  rocks  tempered  by  a  distance  of  60  miles  from  the  con- 
tinental slope,  provided  that  it  should  not  exceed  350  miles  from  baselines 
or  100  miles  from  the  2,500  meters  isobath. 

b .  Special  regimes  for  straits,  archipelagic  states,  and  islands. 

c.  The  accomodation  of  specific  interest  of  landlocked  and  geographically 
disadvantaged  states  (LL  &  GDS),  either  in  their  access  to  the  sea  ("the 
freedom  of  transit")  or  in  the  resources  of  the  sea  (right  to  participate  in 
the  exploitation  of  the  surplus  Hving  resources  of  the  exclusive  economic 
zone  of  its  neighbours),  and  the  right  to  enjoy  the  freedom  of  the  sea  and 
the  Common  Heritage  of  Mankind. 

d .  The  regulation  of  the  high  seas  beyond  the  limit  of  national  jurisdiction  so 
that  the  old  freedoms  of  the  sea  were  no  longer  quite  as  they  were. 

e.  The  detailed  regulations  on  various  special  problems  such  as  closed  and 
semi-enclosed  seas. 

f.  The  detailed  regulations  for  the  exploitation  and  exploration  of  the 
resources  of  the  seabed  area  beyond  the  limit  national  jurisdiction.  The 
Law  of  the  Sea  Conference  seemed  to  have  concluded  negotiations  on  the 
International  Authority  and  all  its  Organs,  the  working  mechanism  of  such 
Organs,  the  financial  arrangements  for  the  enterprise,  all  the  necesseu-y  re- 
quirements to  make  the  enterprise  financially  and  technologically  viable, 
the  need  to  protect  the  countries  which  also  produced  the  same  minerals 
from  their  territory  (land-based  producers),  and  a  host  of  other  issues  and 
problems  related  to  the  deep  seabed  mining. 

g.  The  detailed  regulations  with  regard  to  the  protection  of  the  marine 
environment,  the  conduct  of  scientific  research,  and  the  transfer  of 
technology. 

h .  The  detailed  regulations  with  regard  to  the  settlement  of  disputes  relating 
to  the  various  aspects  of  the  Law  of  the  Sea. 


The  Law  of  the  Sea  Conference  had  just  ended  its  renewed  9th  session.  It 
had  issued  the  Third  Revision  of  the  ICNT.  Most  delegations  felt  that  the  Con- 
ference had  reached  solutions  to  practically  all  basic  problems  under  discus- 
sion, except  perhaps  delimitation  between  adjacent  and  opposite  states. 

Various  "peripheral"  issues  remained  to  be  solved,  however,  such  as  the 
problems  of  participation,  preparatory  Commission,  and  the  new  issues  sub- 
mitted by  the  United  States,  namely  the  protection  of  investments  prior  to  the 
entry  into  force  of  the  Law  of  the  Sea  Convention. 

The  prospect  for  an  early  conclusion  of  the  Conference  was,  therefore,  suf- 
ficiently good,  unless  the  issue  of  "protection  of  prior  investments"  and  "par- 
ticipation" were  considered  as  issues  that  would  make  or  break  the  Con- 
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ference.  Hopefully,  they  would  not  be  labeled  as  such  during  the  next  session 
of  the  Law  of  the  Sea  Conference. 

It  is  difficult  to  assess  at  this  moment  whether  the  ICNT  Rev.  3  is  accep- 
table or  not  to  the  developing  countries.  I  would  venture  to  say,  however,  that 
many  of  its  provisions,  if  taken  separately,  would  not  be  acceptable  to  specific 
countries  having  specific  interests  in  such  specific  provisions.  They  would  pro- 
bably like  to  see  some  "improvements"  in  order  to  conform  more  strictly  to 
their  specific  interests.  On  the  whole,  however,  if  taken  in  large  package,  the 
ICNT  Rev.  3  may  have  represented  the  possible  maximum  compromise  balan- 
cing all  the  interests  involved.  As  such,  I  would  venture  to  speculate  that  the 
developing  countries  would  in  the  end  accept  the  text,  provided  no  substantial 
proposals  are  being  advanced  to  upset  the  balance.  I  feel  that  the  loss  to  the 
world  community  as  a  whole,  thus  to  each  individual  country  as  well,  brought 
about  by  the  chaos  created  in  the  absence  of  the  new  Law  of  the  Sea  Conven- 
tion would  be  much  greater  and  much  more  intolerable  than  the  inconvenience 
of  accepting  the  Law  of  the  Sea  Conference  compromise  solutions,  which  as  a 
whole  are  broadly  acceptable  but  on  specific  and  particular  provisions  may  be 
short  of  meeting  the  specific  position  of  each  individual  state. 
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Internal  Affairs 

The  35th  anniversary  of  ABRI  (The  Indonesian  Armed  Forces),  which  was 
held  on  October  5,  was  celebrated  on  a  large  scale,  on  the  Jagorawi  highway 
stretching  from  the  capital  city  to  Bogor,  and  attended  by  about  one  million 
people  coming  from  Jakarta  and  surrounding  areas.  On  this  occasion,  Presi- 
dent Soeharto  emphasized  that  the  most  important  factor  of  national  stability 
is  the  people's  sense  of  security,  which  becomes  ABRI's  primary  duty  and 
challenge.  Meanwhile,  General  M.  Yusuf,  the  Minister  of  Defence  and  Securi- 
ty through  his  daily  order  affirmed  that  it  is  the  duty  of  Indonesians  to 
cultivate  the  integration  between  ABRI  and  people  in  order  to  guarantee  a 
strong  national  stability.  Together  with  the  people  ABRI  had  to  maintain  and 
safeguard  the  State  and  Nation  based  on  Pancasila  and  1945  Constitution. 

A  third  symposium  on  tea  was  held  in  Surabaya  on  October  14.  At  the 
opening  ceremony  Prof.  Sudarsono  Hadisaputro,  the  Minister  of  Agriculture 
explained  that  the  plantation  development  projects  of  Pelita  III  (Third  Five 
Year  Development)  are  aimed  at  improving  the  income  of  plantation 
farmers,  increasing  foreign  currency  and  exports,  providing  more  employment 
opportunities,  spreading  the  development  activities,  and  at  the  same  time 
creating  a  dynamic  national  stability.  These  aims  will  be  obtained  if  the  pro- 
duction is  improved  through  four  basic  efforts,  i.e.  intensification,  territorial 
expansion,  rehabilitation  and  diversification. 

Indonesia's  oil  production  is  now  about  1.5  million  barrels  per  day.  Presi- 
dent Soeharto  has  instructed  to  intensify  efforts  to  increase  oil  production 
through  activities  in  oil  mining  and  the  use  of  the  latest  technology  to  get  more 
crude  from  the  existing  oil  wells.  As  the  first  step,  oil  production  of  Duri, 
Riau,  conducted  by  Caltex,  will  be  increased.  According  to  the  Head  of  the 
P.T.  CPI  (Caltex)'s  Board  of  Directors,  the  oil  mining  using  this  technology 
would  be  the  largest  ever  held  in  the  world. 

In  his  written  address  read  out  by  Mr.  Surono,  the  Coordinating  Minister 
of  Social  Welfare,  to  commemorate  the  52th  anniversary  of  the  Youth  Pledge 
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Day,  on  October  28,  President  Soeharto  said  that  the  unity  needed  by  In- 
donesia is  most  of  all  of  spiritual  nature.  The  most  important  factor  of 
strengthening  this  spiritual  unity  is  mutual  trust  and  frankness,  needed  to  hold 
a  continual  national  dialogue  as  to  reach  a  consensus  on  various  problems  now 
faced  by  the  nation. 

According  to  a  research  made  by  the  Institute  for  Development  Studies,  the 
Indonesian  labour  force  in  1980  has  reached  the  figure  of  54.5  million,  and  will 
amount  to  61.8  million  in  1985.  What  is  meant  by  labour  force  is  the  popula- 
tion aged  10  and  above.  Therefore,  the  problem  on  employment  opportunities 
will  be  the  greatest  challenge  face  by  the  Indonesian  State  and  Nation  in  the 
decade  of  the  1980s. 

At  a  meeting  attended  by  regional  military  commanders  and  police  chiefs 
of  the  third  and  fourth  Territorial  Commands  which  was  held  in  Ujung  Pan- 
dang  on  October  31,  General  M.  Yusuf,  the  Minister  of  Defence  and  Security, 
pointed  out  that  ABRI  would  take  strong  measures  against  any  tendency  that 
could  destabilize  Indonesia.  ABRI  will  defend  the  country  against  any  action 
to  undermine  the  Republic  of  Indonesia  for  the  shake  of  the  people's  hap- 
piness and  unity.  This  should  be  emphasized  because  current  developments 
need  to  be  ballanced.  Furthermore,  the  Minister  explained  that  the  whole 
educational  system  of  the  police  force  should  be  revised  in  accordance  with  its 
task  as  police  men  and  not  as  military  men. 

In  his  work  meeting  with  the  Budgetary  Commision  on  November  6,  the 
Minister  of  Finance,  Ali  Wardana,  explained  that  the  Indonesian  economic 
growth  rate  has  been  increasing  although  those  of  the  neighbouring  countries 
have  been  decreasing  since  1979  up  to  1980.  This  was  partly  due  to  the  suc- 
cessful food  production.  The  economic  growth  rate  in  1980  stood  at  7  per  cent, 
compared  to  4.9  per  cent  in  1979.  By  the  end  of  1980  Indonesia's  foreign  ex- 
change would  be  on  the  increase,  from  US$  6.7  billion  up  to  US$  8  billion. 

At  the  Golkar  (Functional  Group)  leaders'  plenary  session  on  November 
6-7,  a  Political  Statement  was  made,  which  said  that  Golkar  on  all  levels  and 
strata  will  continue  to  dedicate  itself  to  the  solution  of  the  foUowings:  land 
issues,  employment  problems  helping  the  weak-economic  people,  defending 
the  labourer's  rights,  increasing  the  farmers'  and  fishermen's  income,  curbing 
the  increasing  prices  and  their  impact,  facilitating  the  way  in  getting  loans  etc. 

On  November  15,  the  Minister  of  Mining  and  Energy,  signed  four  produc- 
tion sharing  contracts  between  Pertamina  and  six  foreign  companies,  adding 
to  the  total  of  54  signed  contracts  in  Indonesia.  On  November  28,  the  Director 
General  of  Manpower  of  the  Department  of  Mining  and  Energy  said  that  the 
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consumption  of  commercial  energy  had  increased  to  13%  annually. 

On  December  1,  the  Supreme  Court  has  stipulated  Decision  No.  1/1980 
concerning  "Herziening"  (the  law  and  procedure  on  the  review  of  an  effective 
juridical  verdict),  because  of  the  misfortune  experienced  by  "Sengkon  and 
Karta". 

General  Yoga  Sugama,  Head  of  BAKIN  (the  State  Intelligence  Coordinat- 
ing Body)  in  answering  questions  by  DPR  on  December  the  third,  was  of  the 
opinion  that  the  recent  political  and  non-political  activities  still  could  not  be 
considered  as  a  threat  tol national  stability.  It's  quite  normal,  he  said,  for  any 
country  to  meet  such  a  situation  before  general  election.  It  could  be  considered 
as  a  pre-campaign. 

In  his  address  closing  the  year  of  1980  President  Soeharto  pointed  out  that: 
(1)  KIK  (Small  Investment  Credits)  and  KMKP  (Permanent  Work  Capital 
Credits)  for  almost  one  million  weak-economic  indigenous  entrepreneurs  had 
amounted  to  more  than  I^.  1.5  milliard  per  day  in  average;  (2)  Pancasila  put  a 
stress  in  the  principles  of  solidarity  and  brotherhopd. 


International  Relations 

The  first  meeting  of  ASEAN  Economic  Ministers  on  Industry  and  Energy 
held  in  Denpasar,  Bali  on  September  29  and  30,  agreed  to  cooperate  in  oil 
and  gas  exploration  and  expansion.  This  decision  is\an  effort  to  liberate  the 
ASEAN  dependence  on  imported  oil. 

The  Iraqi  President's  emissary,  Mr.  Yasin  Mohainmad  Khalaf  tailed  on 
President  Soeharto  on  October  15,  to  convey  a  special  message  of  Iraqi's  Head 
of  State,  President  Sadham  Hussein,  which  pertained  to  matters  relating  to  the 
war  between  Iraq  and  Iran.  Referring  to  the  Islamic  Conference's  decision,  In- 
donesia urged  Iran  and  Iraq  to  seek  a  peaceful  solution  for  their  conflict. 

On  his  visit  to  Indonesia  on  October  21  and  22,  the  Thai  Foreign  Minister, 
Siddhi  Savetsila  explained  that  Prime  Minister  Prem's  visit  to  People's 
Republic  of  China  was  only  to  discuss  the  new  leadership  in  Kampuchea. 
Besides,  the  Thai  Foreign  Minister  would  also  have  a  meeting  with  the  Indone- 
sian Foreign  Minister,  Mr.  Mochtar  Kusumaatmaja,  to  discuss  the  adoption  of 
ASEAN  resolution  on  Kampuchea  by  the  United  Nations. 

Mr.  Willibald  Pahr,  the  Austrian  Foreign  Minister  paid  a  visit  to  Indonesia 
from  October  25  to  29,  to  discuss  cooperation  between  Austria  and  Indonesia 
and  the  situation  in  Southeast  Asian  regions.  He  said  among  others,  that  his 
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country  would  always  support  the  Kuala  Lumpur  Declaration  on  the  Zone  of 
Peace,  Freedom  and  Neutrality.  He  also  hoped  that  his  visit  would  be  able  to 
establish  new  contacts  in  political,  economic  as  well  as  cultural  fields. 

The  King  and  Queen  of  Spain,  Don  Juan  Carlos  and  Dona  Sophia  stayed 
ijj  Indonesia  for  a  four  day  visit.  In  a  State  banquet  to  honour  the  King  and 
Queen,  President  Soeharto  said  that  poverty  and  backwardness  are  more 
inhuman  than  war.  During  the  talks  with  President  Soeharto,  the  King  has  also 
offered  Indonesia  his  country's  aid  in  shipyard  construction. 

Japanese  Minister  for  International  Trade  and  Industry  (MITI)  Rokusuke 
Tanaka  was  in  Indonesia  on  November  3-6,  to  discuss  the  Japanese  economic 
aids  to  Indonesia.  Following  his  meeting  with  President  Soeharto  on 
November  4,  he  announced  that  his  government  is  willing  to  extend  loans 
amounting  to  US$  500  million  to  finance  the  construction  of  oil  refineries  in 
Balikpapan  and  Cilacap.  Then  on  November  5,  he  explained  further  that  the 
Indonesianization  process  with  regard  to  foreign  capital  investment  is  quite 
normal  and  clear.  Aside  from  that,  the  policy  on  Indonesianization  is  very  na- 
tionahstic. 

Austrahan  Foreign  Minister,  Mr.  Tony  Austin  Street,  visited  Indonesia  on 
November  12-14,  to  enhance  the  political  relationship  between  Australia  and 
Indonesia,  and  also  to  discuss  the  situation  in  Kampuchea  and  the  community 
of  the  Pacific  Regions.  He  pointed  out  that  it  is  very  unUkely  that  his  govern- 
ment will  recognize  the  Heng  Samrin's  regime.  As  to  the  issue  on  the  Pacific 
Community  he  also  discussed  the  relationship  between  Indonesia  and  Papua 
New  Guinea. 

President  Soeharto  made  a  state  visit  to  Pakistan  from  November  28  to 
December  1,  to  discuss  the  situation  in  the  Middle  East  and  Afghanistan. 
From  Pakistan,  President  Soeharto  continued  his  journey  to  India  from 
December  1-4,  to  discuss  the  same  issues  and  the  preparation  of  the  foreign 
ministerial  conference  of  the  non-aligned  countries. 

Julius  Chan,  the  Prime  Minister  of  Papua  New  Guinea,  visited  Indonesia 
on  December  10-14,  to  discuss  some  important  aspects  concerning  the  rela- 
tions between  the  two  countries.  In  a  joint  communique  ending  his  official 
four  day  visit,  both  heads  of  States  reaffirmed  their  willingness  to  promote  the 
bilateral  relations  in  the  fields  of  trade,  tourism,  culture  and  education.  They 
have  agreed  to  explore  the  possibilities  of  establishing  more  positive  and  con- 
crete contacts  between  ASEAN  and  South  Pacific  Forum.  They  have  also 
acknowledged  the  importance  of  maintenance  of  peace,  freedom  and  neutraU- 
ty  in  this  hemisphere. 
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The  59th  meeting  of  OPEC  was  held  in  BaH  on  December  15-16,  to  discuss 
oil  prices  and  unity  among  OPEC  members.  It  was  the  third  OPEC  meeting  in 
Indonesia,  The  first  was  held  in  1964,  the  second  in  1976  and  the  third  was  in 
1980.  This  meeting  agreed  to  fix  the  official  price  of  the  Light  Arabian  Crude 
at  US$  32  per  barrel,  that  would  be  effective  on  the  first  of  January  1981.  In 
the  opening  ceremony  President  Soeharto  appealed  all  members  of  OPEC  to 
seek  the  best  possible  solution  to  the  existing  conflict  and  to  preserve  unity. 


Telling  his  impression  on  the  Indonesian  Economy,  Mr.  Ichiro  Inamine, 
the  special  envoy  of  the  Japanese  Government  pointed  out  in  a  press  release  in 
Jakarta  on  December  18,  that  the  Indonesian  Economy  had  developed  rapidly 
in  recent  years,  although  the  West  European  countries  and  U.S.  were  suffering 
recession.  Japan  is  expected  to  increase  its  help  to  develop  the  economic  weak 
Indonesian  entrepreneurs. 
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